UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 5 |
IN THE MATTER OF: . )
) _
Mosaic Potash Hersey, L1.C ) Docket No. SDWA-05-2006-0005
Hersey, Michgan )
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COMPLAINANT'S PREHEARING EXCHANGE B

"y 7
o |

The Director, Water Division Region 5, United States Environmental Protection A:éency' -
in accordance with the March 8, 2007, Prehearing Order issued by the Presiding Officer, Marcy - |
A. Toney, respectfully submits the following Complainant’s Prehearing Exchange pursuant to
Section 22.19 of the Consolidated Rules of Practice Governing the Administrative Assessment of
Civil Penalties, Issuance of Compliance or Corrective Action Orders, and the_ Revocation,

__ Termination or Suspension of Permits, codified at 40 C.F.R. § 22.19.

I. EXPECTED WITNESSES

This section includes the names of witnesses it intends to call, together with a brief

narrative summary of each witness’ expected testimony as required by Paragraph 1(A) of the of

the Presiding Officer’s Prehearing Ordez.\

1. William Bates: William Bates is an environmental scientist with the
Undeiground Injection Control Branch, Water Division, EPA Region 5. His duties include

serving as an inspector in the investigation of underground injection well violations under the
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Safe Drinking Water Act (SDWA). Mr. Bates’ expected testimony may include his
determinafion, based on review of U.S. EPA.l records, that Respondent did not perform Part I1
mechanical integrity demonstrations for 19 underground injection wells as required by
Underground Injection Control Permit No. MI-133-3G-A002. If. necessary, Mr. Bates will
provide testimony sufficient to authenticate certain exhibits contained in this prehearing
exchange.

In addition, Mr. Bates may provide testimony as to how the penalty proposed in the
Complaint_was calculated applying the statutory penalty factors, U.S. EPA’s “Revised UIC
Region 5 Administrative Order Penalty Policy”T and the BEN computer model as explained by

the BEN User’s Manual (1999), and as set forth in greater detail in Section V, below.

2. Patrick Saieh: Patriék Saieh 1s a permit writer for the underground
injection program at U.S. EPA Region 5. Mr. Saieh reviewed and approved the issuance of
Underground Injection Control Permit No. 1\/[1—133—3G—A002 in 1992, Since that time he has
been responsible for review of all matters under Underground Injection Control Permit No. MI-
133-3G-A002. Mr. Saieh may testify regarding the records received by U.S. EPA Region 5
concerning Underground Injection Control Permit No. MI-133-3G-A002. If necessary, Mr.
Saieh may provide testimony sufficient to authenticate certain exhibits contained in this
prehearing exchange, including the permits (Complainant’s Exhibit;s 1 and 2), Authorizations to |

Inject (Complainant’s Exhibit 3) and temperature logs (Complainant’s Exhibit 4).

3. Lisa Perenchio: Lisa Perenchio is the Chief of the Direct Implementation

Section of the UIC Branch, Water Division, U.S. EPA Region 5, responsible for the receipt and
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processing of UIC permits for facilities in U.S. EPA Region 5 states. Ms. Perenchio may testify

regarding the history and status of Underground Injection Control Permit No. MI-133-3G-A002.

II. DOCUMENTS AND EXHIBITS
This section includes copies of documents and exhibits which Complainant intends to
introduce into evidence at the hearing as required by Paragraph 1(B). of the of the Presiding

Officer’s Prehearing Order.

Complainant’s Exhibit 1: Underground Injection Control Class III Arca Permit No.
MI-133-3G-A002 Permit No. dated April 15, 1992, effective May 15, 1992, issued by Director,
Water Division, U.S. EPA Region 5 to Kalium Chemicals, Ltd for the Hersey Potash Project.

Complainant’s Exhibit 2: Underground Injection Control Minor Permit Modification

Class II_I Area Permit No. MI-133-3G-A002, dated December 15, 1993, effective May 15, 1992,
issued by Director, Water Division, U.S. EPA Region 5 to Kalium Chemicals, Ltd for the Hersey

Potash Prbject.

Complainant’s Exhibit 3: Authorizations to Inject for Class III Area Permit No. MI-

133-3G-A002.

Complainant’s Exhibit 4: U.S. EPA Reviews of Temperature Logs submitted by

Mosaic USA, LLC for Permit Nb. MI-133-3G-A002.

A

Complainant’s Exhibit 5: Summary table showing identity, date of construction and

date of mechanical integrity tests for each well authorized in Permit No. MI-133-3G-A002.

Complainant’s Exhibit 6: Revised UIC Region 5 Administrative Order Penalty

Policy, September 21, 1994.

Complajnant’s Exhibit 7: Penalty calculation worksheets
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Complainant’s Exhibit §: Worksheets for calculation of the economiic benefit of

noncompliance using the BEN computer model.

Complainant’s Exhibit 9: Invoice from Michigan Wireless Services, Inc. to Mosaic

Potash, November 27, 2006, showing “temperature/gamma ray logs project price”

Complai'nant’s Exhibit 10:  U.S. EPA memorandum of May 9, 1997, “Modifications to

EPA Penalty Policies to Implement the Civil Monetary Penalty Inflation Rule (Pursuant to the

Debt Collection Improvement Act of 1996)

Complainant's Exhibit 11:  U.S. EPA memorandum of September 21, 2004,
“Modifications to EPA Penalty Policies to Implement the 'Civil Monetary Penalty Inflation Rule
(Pursuant to the Debt Céllection Improvement Act of 1996, Effective October 1, 2004)

Complainant's Exhibit 12:  United States Security and Exchange Commission Form
10-K Annual Report for The Mosaic Company for the fiscal year ending May 31, 2006. The

report can be found at the SEC web site, www.secinfo.com/d14D5a.v56pd.htm. Since the report

is voluminous, created by the Respondents, and publicly accessible on the internet, Complainant
requests leave to refrain from appending a hard copy of the report to its prehearing exchange, but

will do so if instructed to by the Presiding Officer.

Complainant reserves the right to add additional witnesses and exhibits to rebut
'Respondent’s testimony.

L JUDICIAL NOTICE

Complainant hereby requests the Presiding Officer to take judicial notice of the
following:

L. 'The Safe Drinking Water Act (“SDWA”™), 42 U.S.C. § 300h, et. seq.,
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and the regulations promulgated thereunder.
2. The Consolidated Rules of Practice Goveming the Administrative Assessment of -

Civil Penaities, 40 C.F.R. Part 22, as amended, including 61 Fed. Reg. 9064, March 6, 1996.

IV. LOCATION AND LENGTH OF HEARING

As required by Parag1:aph 1(C) of the Presiding Officer's Prehearing Order, Complainant
requests that the hearing in this matter be held at a suitable location in or near Chicago, Illinois.
US EPA’s Region 5 office and Respondent’s counsel’s office are located in Chicago,.Illi_ﬁois.

Complainant anticipates needing approximately four to eight hours to present its direct

case.

V. DETERMINATION OF THE PROPOSED PENALTY AMOUNT

U.S. EPA may assesé a penalty of up to $10,000 per day of violation for violations |
prior to- March 15, 2004, up to a maximum administrative penalty- of $127,500. For violations
after March 15, 2004 penalties of up to $11,000 per day up to a tofal of $157,500 may be -
assessed. The penalty is computed based upon the six factors deiineated at Section
1423(c)(4)(B) of the SDWA, 42 U.S.C. § 300h-2(c)(4)(B): (i) the seriousness of the ﬁio]ation;
(i1) the ecénomic benefit (if élny) resulting from the violation; (iii} any history of such violations;
(iv) any good faith efforts to comply with the app]ic.able requirements; (v) the economic impact
of the penalty on the violator; and (vi) such other matters as justicé may require. These factors
are equodied within the "Region 5, Undergrouhd Injection _Confrol, Administrative Order

Penalty Policy" (September 21, 1994), which was used to calculate the penalty. As applied to
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this case, the six factors affect the penalty calculation as follows:

Seriousness of the Violation: Failure to Demonstrate Mechanical Integrity (""MI'")

The Permit under which Respondent is operating underground_injection wells requires
that Respondent demonstrate that the wells have mechanical integrity, that is, no significant leak
in.the casing, tubing or packer; and no significance movement into an USDW through vertical
channe].s adjacent to the injection well bore, at ]east once every 5 years. Mechanical integnty is
one of the comerstones of an effective UIC program because it is the s.implest and most
appropriate method to show mechanical soundness of the well both in construction end operation
and Jack of migration of fluids to underground sources of drinking water. A leak in the casing,
tubing or packer ef a well or any fluid movement adjacent to the wellbore, fnay cause
contamination of an underground source of drinking water. Even if a well is not currently
operating end is temporarily abandoned, the mechanical integrity must be demonstrated because
the well may function as a conduit for injected or formation fluids and has the potential to
contaminate a USDW. Therefore, failing to demonstrate mechanical integrity by providing
temperature logs for any one of the 19 wells presents a serious potential for harm to the
environrﬁent. The penalty policy eonsiders failures to conduct mechanical integrity tests to be
the most serious type of violation, with a suggested penalty for a “high seriousness level” of
violation from Table Il in the range of $1,000-$10,000, before inflation adjustments. Here,
consistent with the stetutery factors and the penalty policy, $2,009 was chosen to reflect the large
number ef wells in violation. The_ 19 wells were oﬁt of compliance with the mechanical integﬁty
requirements for various lengths of fime, but most _had never hac.i the.Part IT test perfoimed since

installation. A duration of 60 months was applied in calculating the gravity component of the
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penalty, per the Policy.

Economic Benefit (EB):

The Respondent gained an economic benefit by delaying the running of temperature
logs to demonstrate mechanical integrity of the wells. The economic benefit was calculated by
using the actual cost to Respondent in 2007 to run a temperature log ($6?1.20) ‘inputted to the U.S.

EPA’s BEN computer model using the model’s default assumptions.

History of Previous Violations:

There is no history of previous violations. Therefore, as provided in the Peﬁalty Policy,

the penalty is not being increased for this factor.

Good Faith Efforts to Comply with thé : Applicable Requirements:

The Penalty Policy states that the penalty should be reduced for this statutory factor
only if the violator made efforts to comply prior to the initiation of the enfofcement action.
Here, although Respondent has begun efforts to come into complianpe by running temperature
logs, these efforts did not begin until after the complaint was filed. Therefore, the penalty was

not reduced for this factor.

Economic Impact of Penalty on the Violator:

© US.FPA1s unaﬁme of any facts indicating that imposition of the proposed penﬂty
would unfairly‘ or unduly affect Respondent's economic health. An examination of the
.Respondent’s Annual Report and 10K filings does not indicate that a penalty of this magnitude

- would have any significant economic impact on the company’ s operations.
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Other Factors as Justice May Require:

Thc penalty was calculated according to the Region 5 UiC Penalty Policy and tobk into
account the statutory factors as set forth above. The total penalty calculated, including grai/ity,
statutorj-/ inflation adjustments, and economic benefit of noncompliance, exceeds the statutory
maximum of $157,50_0. The penalty was therefore adjustéd downward to the maximum allowed
by statute in an administrative case. The penalty for these violations should emphasize to the
Respondent the importance of rﬁaintaining its wells according to the conditions delineated in its
permit and should act as a deterrent for future neglect of these necessary requirements. | The final
penalty of $157,500 satisfies both requirements. Complainant is unaware of any other ﬁnique
factors which would cause a reexamination of the penalty calcula'tiqn.

Based upon the factors set forth at Section 1423(c)(4)(B) of SDWA, 42 U.S.C. § 300h-

2(c)(4)(B), Complainant proposes that Respondent be assessed a civil penalty of $157,500.



VI. RESERVATION OF RIGHTS

Complainant respecfful]y reserves the right to call all witnesses called by the
Respondent; to recall any of its witnesses in rebuttal, and to modify or supplement the names of
witnesses and exhibits prior to the Adjudicatory Hearing, pursuant to 40 C.F.R. Part 22, and

upon adequate notice to the Respondents and the Presiding Officer.

Respectfully submitted,

U.S. Environmental Protection Agency

i
BY:  {/-®in /7. TMM
“Hohn H. Tielsch
Associate Regional Counsel

U.S. Environmental Protection Agency
Region V (C-141)

77 West Jackson Blvd,

Chicago, IL 60604

(312) 353-7447



In the Matter of Mosaic Potash Hersey, LL.C
Docket No. SDWA-05-2006-0005

CERTIFICATE OF SERVICE

I hereby certify that on theLQ day of Agfz[ i , 2007, 1 filed the original and one copy
of this Prehearing Exchange and its attachments with Sonja Brooks, Regional Hearing Clerk,
EPA Region V, 77 West Jackson Blvd., Chicago, Illinois 60604, and mailed a copy of the
Prehearing Exchange with attachments by Pouch Mail to:

Marcy A. Toney

Presiding Officer

U.S. Environmental Protection Agency
77 W. Jackson Blvd. (C-141)

Chicago, IL 60604

and mailed a copy of the Prehearing Exchange with attachments by certified mail to:

‘Byron F. Taylor

Sidley Austin LIP

One South Dearborn Street
Chicago, IL 60603
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Y UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

: O % REGION 5
EBN\74 N 77 WEST JACKSON BOULEVARD
o oot CHICAGO, IL  60604-3590

Page 1 of 17 REPLY TO THE ATTENTION OF:
UNDERGROUND INJECTION CONTROL, CLASS ITT AREA PERMIT

Permit Mumber: MI-133-3G-A002

Project Name : Hersey Potash Project

Pursuant to the provisions of the Safe Drinking Water Act, as amended
(42 U.5.C. 300f et seq., commonly known as the SDWA) and implementing
regulations promilgated by the United States Envirommental Protection Agency
(USEPA) at Parts 124, 144, 146 and@ 147 of Title 40 of the Code of Federal
Regulations (CFR), Kalium Chemicals, ILtd. of Rolling Meadows, Illinois is
-authorized to operate six existing and two proposed solution mining injection
wells located in Michigan, Osceola County, in a permit area limited to that
described in Part III(D) of this permit. Injection shall be limited to the
A-]1 Evaporite between 74792 and 7896 feet, upon the express condition that the
permittee meet the restrictions set forth herein. The names and locations of
wells authorized under this permit and a map of the permit area are provided
in Part ITTI(D) of this permit. Injection shall not commence into any newly
drilled or converted well until the operator has received authorization in
accordance with Part I(E) (11) of this permit. Additional injection wells may
be constructed and operated within the permit area provided that the parmittee
notifies the DJ_rector prior to construction and all permit recuirements are
met.

All references to 40 Code of Federal Regulations are to all regulations
that are in effect on the date that this permit is effective.

This permit shall become effective on MAY 1 5 Iggz and shall §
remain in full force and effect during the operating life of the field, unless
this permit is otherwise revoked, terminated, modified or reissued pursuant to
40 CFR 144.39, 144.40 and 144.41. This permit shall also remain in effect
upon delegation of primary enforcement responsibility to the State of Michigan
unless that State chooses to adopt this permit as a State permit. This permit
will be reviewed at least every five (5) years from the effective date
spec:.fled ahove.

Sigried and dated: . L//Sﬁ 4T

s N

Dale S.
Director, Water Division

Printed on Recycled Paper
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PART I

GENERAI, PERMIT CCMPLIANCE

A. EFFECT OF PERMIT

The permittee is allowed to engage in underground injection in
accordance with the corditions of this permit. The underground
injection activity, otherwise authorized by this permit or rule,
shall not allow the movement of fluid containing any contaminant
into underground sources of drinking water, if the presence of that
contaminant may cause a violation of any Primary Drinking Water
Regulation found in 40 CFR Part 142 or may ctherwise adversely
affect the health of persons. Any underground injection activity
not specifically authorized in this permit or otherwise authorized
by permit or rule is prohibited. Issuance of this permit does not
convey property rights of any sort or any exclusive privilege; nor
does it authorize any injury to persons or property, any invasion
of other private rights, or any infringement of State or local law
or regulations. Campliance with the terms of this permit does not

- constitute a defense to any action brought under Section 1431 of the

- Safe Drinking Water Act (SDMWA), or any other law governing protection
of public health or the ernvironment.

B. FERMIT ACTIONS

This permit may be modified, revoked and reissued, or terminated
for cause as specified in 40 CFR 144.39, 144.40, and 144.41.

The filing of a request for a permit nDdlflcatlen, revocation and
reissuance, termination, or the notification of planned changes

or anticipated noncampliance on the part of the permittee does not
stay the applicability or-enforceability of any permit condition.

C. SEVERABILITY

The provisions of this permit are severable, and if any provision of
this permit or the application of any provision of this permit to
any circumstance is held invalid, the application of such provision
to other circumstances and the remainder of this permit shall not be
affected thereby.

- D. CONFIDENTIALITY

In accordance with 40 CFR Part 2 angd Section 144.5, any information
submitted to the USEPA pursuant to this permit may be claimed as
confidential by the submitter. Any such claim must be asserted at the
time of submission by stamping the words "confidential business
information" on each page containing such information.
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If no claim is made at the time of submission, USEFA may make the
information available to the public without further notice. If a
claim is asserted, the validity of the claim will be assessed in
accordance with the procedures in 40 CFR Part 2 (Public Information).
Claims of confidentiality for the following information will be
denied:

(1) The name ard address of the permittee; and,

(2) Information which deals with the existence, absence or
level of contaminants in drinking water.

DUTIES AND REQUIREMENTS

1. Duty to Comply - The permittee shall comply with all corditions
of this permit, except to the extent and for the duration such
noncarpliance is authorized by an emergency permit pursuant
to 40 CFR 144.34. Any permit noncompliance constitutes
a violation of the SIWA and is grourds for enforcement action,
permit termination, revocation and reissuance or modification.

2. Penalties for Viglations of Permit Conditions - Any person
who operates these wells in violation of permit conditions
is subject to civil penalties, fines, and other enforcement
actipnurdertheSMarﬁmybesubjecttosqch’actions
under the Resource Conservation and Recovery Act. Any person
who willfully violates a permit condition may be subject to
criminal prosecution.

3. Continuation of Expiring Permits

" (a) Duty to Reapply. If the permittee wishes to continue an
activity regulated by this permit after the expiration date of
this permit, the permittee must submit a camplete application
for a new permit at least 180 days before this permit expires.

(b) Permit Extensions. 'Ihecoxﬁltionsofanexp:iredpemitmy
contimue in force in accordance with 5 U.S.C, 558 (c) ard 40
CFR14437.

(c) Effect. PenuiscontmuedmﬂerSUSC.SSB(c)andthCFR
144.37 remain fully effective and enforceable. :

(d) Enforcement. Whemthepe.rmltteelsnotinccmpliancewiththe
conditions of the expiring or expired permit the Director may
_dloosetodoanyorallofthefollomng

(1) Initiate enforcement action based upon the permit which
has been contirmued;
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(i) TIssue a mtice of intent to deny the new permit. If
the permit is denied, the owner or operator would then
be required to cease the activities authorized by the
contimied permit or be subject to enforcement action
for operation withocut a permit;

(iii) Issue a new permit urder 40 CFR Part 124 with : ;
appropriate corditions; or

(iv) Take other actions authorized by Underground Imjection
Cantrol regulations.

(e) State Continuation — A USEPA permit does not continue in
: force beyond its expiration date under Federal law if at that
time a State has primary enforcement responsibility under the
SOMA. A State authorized to administer the UIC program may
- contimue either USEPA or State-issued permits until the |
effective date of the new permits, if State law allows. |
Otherwise, the facility or activity is operating without a
permit from the time of expiration of the old permit to the
effective date of the State-issued new permit. Furthermore,
if the State does not contimue the USEPA permit upon .
cbtaining primary enforcement responsibility, the permittee
must obtain a new State permit or be authorized to inject by
State rule or he will be injecting without authorization.

Need to Halt or Reduce Activity not a Defense - It shall not
be a defense for a permittee in an enforcement action to

statethatltwculdhavebeennecessarytohaltorreducethe
permitted activity in order to malnta:l.n compliance with the
corditions of this permit.

Mi@g 'mepermitteeshalltakeallreasonable
steps to minimize or correct any adverse impact on the
enviroment resulting from noncempliance with this permit.

Proper Operation and Maintenance — The permittee shall at all
times properly operate and maintain all facilities and systems
of treatment and control (and related appurtenances) which are
installed or used by the permittee to achieve campliance with
the conditions of this permit. Proper operation and maintenance
includes effective performance, adequate funding, adeguate
operator staffing and training, and adequate laboratory and
process controls, including appropriate quality assurance -
procedures. This provision requires the operation of back-up or
auxiliary facilities or similar systems only when necessary to R
achieve campliance with the corditions of the permit.
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7. Duaty to Provide Information - The permittee shall furnish to -
the Director, within thirty (30) days, any information which
theD:.rectormayrequesttodetermuxewhethercauseexmts
for modifying, revoking ard reissuing, or terminating this
permit, or to determine compliance with this permit. The
permittee shall also furnish to the Director, upon request,
copies of records required by this permit to be retained.

8. Inspection and Entry - The permittee shall allow the Director,
or an authorized representative, upon the presentation of
credentials and other documents as may be required by law to:

(a) Enter upon the permittee's premises where a regulated
facility or activity is located or conducted, or where
records are kept under the cornditions of this permit;

(b) Have access to and copy, at reasonable times, any records
that must be retained under the conditions of this permit;

(c) Inspect at reasonable times any facilities, equipment
' (including monitoring equipment), practices, or operations
regulated or required under this permit; and

(1) Sample or monitor at reascnable times, for the purposes of
. assuring permit compliance or as otherwise authorized by the
SDWA, any substances or parameters at any facilities, egquipment
or cperations regulated or required under this permit..

9. Records

(a) The permittee shall retain records of all monitoring in-
formation, including all calibration and maintenance records
and all original strip chart recordings for contirmous
monitoring instrumentation, and copies of all records required
by this permit, for a period of at least three (3) years from
the date of the sample, measurement or report. The permittee
shall also maintain records of all data required to camplete
this permit application ard any supplemental information
submitted under 40 CFR 144.27, 144.28 and 144.31. These
perlodsmaybeextendedbyrequestofthem_rectoratanytme
by written notice to the permittee.

(b) The permittee shall retain records concerning the nature
ard composition of all injected fluids until three (3) years
after the campletion of plugging and abandorment of the
last operating injection well covered under this permit.
Such plogging and abardorment shall be conducted in accor-
dance with the plugging and abandorment plan, contained
in Part III(B) of this permit. The owner or operator shall
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contimie to retain the records after the three (3) year
retention periocd unless he delivers the records to the
Regional Administrator or dbtains written approval from the
Regional Adwinistrator to discard the records.

Records of monitoring information shall include:

(i) The date, exact place, and the time of sampling
: or measurements;

(ii) The individual(s) who performed the sampl:mg
or measurements;

{iii) A precise description of both sampling
methodology and the handling of samples;

(iv) The date(s) analyses were performed;
(v) The imdividual(s) who perfarmed the amalyses;
{(vi) The analytical techniques or methods used; and,

(vii) The results of such analyses.

10. Notification Requirements’
(a) Planned Changes - The permittee shall notify and cbtain

(b)

(c)

the Director's approval at least thirty (30) days prior
to any plammed physical alterations or additions to the
permitted facility, or changes in the injection fluids.
Within ten (10) days prior to injection, an analysis of
new injection fluids shall be submitted to the Director
in accordance with Parts II(B)(2) and II(B)(3) of this

permit. E

Anticipated Noncompliance — The permittee shall give at
least thirty (30) days advance notice to the Director for
his/her approval of anypla:mndchangas J.nﬂ'le'perrultted
facility or activity which may result in noncompliance
with permit requirements.

Transfer of Permits - This permit is not transferrable

to any persaon except after notice is sent to the

Director at least thirty (30) days prior to transfer

and the requirements of 40 CFR §144.38 have been met.

The Director may require modification or revocation of
mepemittodmmethenaneofmepermitteeand

incorporate such other requ:.rements as may be necessary e
under the SDHA.
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(d) Compliance Schedules - Reports of campliance or non-
campliance with, or any progress reports on, interim
ard final requirements contained in any campliance
schedule of this permit shall be submitted to the
Director no later than thirty (30) days following each
schedule date.

(e) Twenty-Four (24) Hour Reporting

(i) The permittee shall report to the Director any
noncompliance which may endanger health or the
ervirorment. This information shall be provided
orally within twenty-four (24) hour from the time
the permittee becomes aware of the circumstances, and
shall include the following information:

(a) Any monitoring or cother information which
indicates that any contaminant may cause
an endangerment to an underground source
of drinking water; or,

(b) Any noncompliance with a permit condition
or malfunction of the injection system
which may cause fluid migration into or
between underground sources of drinking
water.

(ii) A written submission shall also be provided as
soon as possible but no later than five (5) days
from the time the permittee becomes aware of the
circumstances. The written submission shall
contain a description of the noncompliance and
its cause; the peried of noncampliance, including
exact dates and times, and if the noncompliance
has not been corrected, the anticipated time it
is expected to continue; and steps taken or planned
to reduce, eliminate, and prevent recurrence of the
noncompl iance: '

(£) Other Noncompliance - All other instances of noncompliance
shall also be reported by the permittee in accordance with
Part I(E)(10) (e) (i) and (ii) of this permit. -

(g) other Information - If or when the permittee becomes aware
that the permittee failed to submit any relevant facts in the
permit application, or submitted incorrect information in a
permit application or in any report to the Director, the
permittes shall pronptly submit such facts or corrected
information in accordance with 40 CFR 144.51 (1) (8).
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(h) Report on Permit Review - Within thirty (30) days of ,
receipt of the final issued permit, the permittee shall
reporttotheDJ.rectorthatthepermtteehasreada:ﬂ
is persconally familiar with all terms and conditions of

this permit.

Ccmmencu_'g' Injection - The permittee shall not comence
injection into any newly drilled or converted well until:

(a) Formation data and injection fluid analysis have been
submitted in accordance with Part II(A) (5) and II(B) (2) '

respectively;

(b) A report on any logs and tests required under Part
II(a) (4) of this permit has been sulmitted.

(c) Mechanical integrity of the well has been demonstrated
in accordance with Part I(E) (19):

(d) Anyrequifedcorrectiveactionhasbeenperfomed in
accordance with Parts I(E) (18) ard III(C); and,

(e) Construction is oamplete and the permittee has submitted
to the Director, by certified mail with return receipt
, @ notice of completion of construction using
EPA Form 7520-10, a plugging and abandorment plan, a copy
of the State permit and either:

(1) The Director has inspected or otherwise reviewed
the new imjection well and finds it is in campliance
with the conditions of the permit; or,

(ii) The permittee has not received, within thirteen (13)
days of the date of the Director's receipt of the
report required above, notice from the Director of
his or her intent to inspect or ctherwise review
the new injection well, in which case prior
1nspect10norrev1evflswa1vedamtheperm1ttee
may commence irjection.

Signatory Requirements - All reports or cother information
reqtmtedbythemrectorshallbesmnedaJﬂcertlfled
according to 40 CFR 144.32.

Notice of Plugging and Abarxiorlmen - The permittee shall notify
the Director at least forty-five (45) working days before
conversion or abandorment of any injection well covered under
this permit.
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Plugging and Abandorment. The permittee shall plug and abandon any -
well covered urder this permit consistent with 40 CFR 146.10, as
provided for in the plugging and abandorment plan contained in Part
ITI(B) of this permit. Within sixty (60) working days after plugging
a well, or at the time of the next quarterly report (whichever is
shorter), the permittee shall submit a report to the Director. The ,
reportshallbecertlfledasaccmathYtheperscnwhoperfomnedthe_
plugging operation, and shall cons:.st of either:

(a) Astatementthatthewellwaspluggedmaccordancewrththeplan
previcusly submitted to the Director; or

(b) If the actual plugging differed from the approved plan, a

: statement defining the actual plugging ard explaining why the
Director should approve such deviation. Any deviation from a
pruviocusly approved plan which may endanger urderground sources of
drinking water is cause for the Director to require the operator
to replug the well,

Inactive Wells. After cessation of injection for two (2) years the

permittee shall plug and abandon a well in accordance with the plan and

40 CFR 144.52 (a) (6) unless the permittee has:
(a) Provided notice to the Director; and

(b) Described actions or procedures, which are deemed satisfactory by
the Director, that the permittee will take to ensure that the well
will not endanger undergrourd sources of drinking water during the
period of temporary abandomment. These actions and procedures
shall include campliance with the technical reguirements
applicable to active injection wells uniess waived, in writing, by -
the Director.

Financial Responsibility - The permittee shall maintain financial
mponsmﬂltyardrmrcestoplugmﬂabarﬂmﬂiemﬂelgmm
injection wells in accordance with 40 CFR 144.52(a) (7) as provided in
AttachmerrtRoftheadmnlstzatlverecordcorrespormngtotlus permit
action which is hereby incorporated by reference as if it appeared
fully set forth herein. The permittee shall not substitute an
altemative demonstration of financial responsibility from that which
the Director has approved, unless the permittee has previously
submitted evidence of that altermative demonstration to the

 Director and the Director has notified the permittee in writing

that the alternative demonstration of financial responsibility is
acceptable. The financial responsibility mechanism shall be
updated pericdically, upon request of the Director, except when

L
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Financial Statement Coverage is used as the financial mechanism;

. this coverage must be updated on an anmual basis. If additional

wells are to ke constructed under the conditions of this permit,
the parmittee shall increase the amount of financial assurance
prior to beginning construction, to cover the additional cost of
plugging and abandorment.
Insolvency
(a) mﬂueeventofthebarﬂmxptcyofthemsteeqr
1ssu.‘LngJ.nst1tut10n of the financial mechanism,
Or a suspension or revocation of the authority of
the trustee institution to act as trustee or the
institution issuing the financial mechanism to
issue such an instrument, the permittee mist submit
an alternative demonstration of financial responsibility
acceptable to the Director within sixty (60) days
after such event. Failure to do so will result in the

termination of this permit pursuant to 40 CFR
144.40(a) (1).

(b) 2An owner or operator mist also notify the Director by
certified mail of the commencement of voluntary or
involuntary proceedings under Title 11 (Bankruptcy),
U.S. Code, naming the owner or cperator as debtor,
with:.nten(lO) business days after the commencement of
the procesding. A guarantor of a corporate guarantee
must make such a notification if he or she is named as
debtor, as required under the terms of the guarantee.

Corrective Actjon

The permittee shall shut—in injection wells whenever the
permittee or USEPA determines that operation thereof may be

- causing upward fluid migration through the well bore of any

improperly plugged or unplugged well in the area of review and
shall take such steps as the permittee can to properly plug the
offending well(s). Any cperation of wells which may cause upward
fluid migration fram an improperly plugged or unplugged well will
be considered a violation of this permit. If the permittee or
USEPA determines that a permitted well is not in campliance with 40
CFR 146.8, the permittee will immediately shut-in the well until
such time as appropriate repairs can be effected and written
approval to resume injection is given by the Director. In addition
the permittee shall not comence injection under this permit until
any and all corrective action has been taken in accordance with any
plan contained in Part III(C) of this permit and in accordance with
40 CFR 144.55.
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Mechanical Integrity (MI) - The permittee must establish and
shall maintain mechanical integrity of any well covered under this
area permit in accordance with 40 CFR 146.8. The mechanical
integrity demonstration consists of two parts: Part I demon- ,
strates no significant leaks in the casing, tubing, or packer and
Part II demonstrates no significant fluid movement into an under-
ground source of drinking water (USIW) through vertical channels
adjacent to the wellbore. The permittee will be required to
demonstrate both parts of the mechanical inteqrity demonstra-
tion in accordance with Part I(E)(19)(a) and (b) of this permit
and thereafter once every sixty (60) months fram the date of the
last approved demonstration.

(a) Pursuant to 40 CFR 146.8(a) (1), the permittee shall, within
- six (60) days of the permit's effective date, demonstrate
~the first part of MI for all solution mining injection wells

which were not previously tested and approved by the EPA by
using the standard annulus pressure test or a.ncther approved
method.

(b) Pursuant to 40 CFR 146.8(a) (2), the permittee shall, within
five (5) months of the permit's effective date, demonstrate
the second part of MI for all existing wells which were not
previcusly tested and approved by the EPA by running a
noise, temperature or oxygen activation log. A descriptive
report interpreting the results of such logs and tests shall
be prepared by a knowledgeable log analyst and submitted to
the Director. However, should the nature of the casing '
preclude the use of a noise, temperature or oxygen activa-
tion log, then pursuant to 40 CFR 146.8(c) (3), cementirg
records may be used to demonstrate the presence of adeguate
cement to prevent fluid migration behind the ocutermost

(c) The parmittee shall cause all gauges used in mechanical
integrity demonstrations to be calibrated to an accuracy of
not less than one-half percent (0.5%) of full scale. A
copy of the calibration certificate shall be submitted to
the Director or his/her representative at the time of

(d) The permittee shall cease injection in a well if a loss of
" mechanical integrity occurs or is discovered during a test,
or a loss of mechanical integrity as defined by 40 CFR 146.8
becames evident during operation. Operations shall not '
resume until the Director gives approval to recommence.

(e) The pennlttee shall notJ_fy the Dlredtor of the loss of
mechanical :mtegrlty, in accordance with the reporting
procedures in Part I (E) (10) (e} and IT (B) (3) (b) of this
permit.

(f) The permittee shall report the results of a satlsfactory
mechanical 1ntegr1ty demonstration as pr0v1ded in Part IT
(B) (3) (b) of this permit.
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20. Restriction on Inijected Substances. The permittee shall be
. restricted to the injection of those fluids listed on
Page A-2 of 2. No fluids other than those from sources noted in
theadrmnlstratlverecordarldapprovedbytheblrector shall be
injected. The permittee shall submit, each year, a certified
statement attesting to compliance with this requirement.

21. Cons(:ruct;on,_Com_reﬁlon, operation and pluaging abandomment
: within the Permit Area - The permittee may construct, operate,
canvert, or plug and abandon wells within the permit area,
prcvided that all permit conditions are met and:

(a) The permittee notifies the Director at such times as
specified in the permit, and,

(b) Any additional wells are:
(1) Described and identified by location;

(ii) Iocated within the same well field, facility
site, reservoir project, or similar unit in the
same State, and injecting in the same formation;
and, '

(iii) Operated by the permittee.
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PAEL‘II

WELL SPECTFIC CONDITICONS FOR UNDERGROUND INJECTION CONTROL PERMTTS

CONSTRUCTICN REQIEREIM]‘IS

1.

Siting - Notw:Lthstand:mg arny other provision of this permit,
injection wells shall inject only into a formation which

is separated from any USDW by a confining zone that is free

of known, cpenfaultsorﬂ-acturesmttu.ntheareaofﬂlerevmw

Casing and Cementing - Injection wells shall be cased and
cemented to prevent the movement of fluids into or between
underground scwrces of drinking water. The casing and cement
usedmtheconstmctlmofthewellsshallbeascontauled

in Attachments L and M of the administrative record corresponding

tothlspemltactlonmc:hareherebyumrporatedbyreference
mlfmeyappearedmllysetforthherem

Wellhead Specifications — A female coupling and valve shall be
installed on each wellhead, tobeusedforuﬂepexﬂentuljectlm

Pressure readings.

logs_and Tests - Upon approval by the Director of the surface
casing ard cementation records for all newly drilled or
corverted wells covered under this permit, amny logs and

tests noted in Part ITT of this permit shall be performed,

unless already provided. Prior to comencement of injection,
the permittee shall sukmit to the Director for approval a
descriptive report prepared by a knowledgeable log analyst
interpreting the results of those logs and tests, along with

the notice of completion required J'nPart:I(E) (11) of this permit.

Formation Data - If not already prova.ded the permittee shall
determine or calculate the following information concerning
the injection formation and submit it to the Director for review
ard approval, prior to operation:

(a) Formation fluid pressure;

(b) Fracture pressure; ard,

(c) Physical ard chemical characteristics of the formation
fluids.
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6. Prohibition of Unauthorized Imjection: Any underground injection,
except as authorized by permit or rule issued under the UIC
program, is prohibited. The construction, including drilling or
conversion, of any well required to have a permit is prchibited
urttil the permit has been issued and is effective.

B. OPERATING, MONITORING AND REFORTING REQUIREMENTS

199.@41;@_19@@9_@;5

Beginning on the effective date of this permit, the permittee is
authorized to operate the injection wells, subject to the
limitations and monitoring requirements set forth herein. Except
during stimnlation, imjection pressure at the wellhead shall not
eyceed a maximum which shall be calculated so as to assure that the
pressure in the injection zane during injection does not initiate
new fractures or propagate existing fractures in the injection
zone. In no case, shall imjection pressure initiate fractures in
the confining zane or cause the movement of injection or formation
fluids into an underground source of drinking water. The injection
pressure and injected fluid shall be limited and monitored as
specified in Parts I(E)(20) and ITI(A) of this permit.

2. Monitoring Requirements

(a) Samples and measurements, taken for the purpose of
monitoring as required in Part JI(B)(3), shall be
representative of the monitored activity. Grab samples
shall be used to cbtain a representative sample of the
fluid to be analyzed. Part ITI(A) of this permit describes
the sampling location and required parameters for injection

- fluid analysis. The permittee shall identify the types of
tests and methods used to generate the menitoring data.
The monitoring program shall conform to the one described
in Part TII(A) of this permit.

(b) . Analytical Methods - Monitoring of the nature of injected
fluids shall camply with applicable analytical methods
cited and described in Table I of 40 CFR Section 136.3 or in
Apperdix IIT of 40 CFR Part 261 or by other methods that
have been approved by the Director.

(c) Imjection Fluid Analysis - The nature of the injection
fluids shall be monitored as specified in Part IIT(A) of
this permit. An initial analysis of the injection fluid
is contained in Attachment H of the administrative
record corresponding to this permit action which is
hereby incorporated by reference as if it appe.a.red fully
set forth herein. Whenever the injection fluid is modified
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to the extent that the analysis reguired by 40 CFR 146.34(a) (7) (1i1)
is incorrect or incamplete a new analysis shall be provided to the
Director at the time of the next quarterly report. The Dirsctor mey,
bywrlttmnctlcereqmrethep&mttﬁ to sarmlearﬁanalyzetne

imjection fluid at any time.

Injection Pressure and Qumilative Volume - The injection pressure
shall be monitored semi-monthly and shall be reported quarterly as
specified in Part ITL(A) of this permit. The injected ard produced
fluid volumes shall be monitored daily and shall be reported
quarterly. All Class ITIT wells may be monitored on a field or
project basis rather than an individual well basis by manifold
monitoring. Manifold monitoring may ke used in cases of facilities
c_:cmlst_mgofmrethanonemjectmnwell operating with a camaon
manifold. Separate monitoring systems for each well are not required .
provided the cwner/cperator demonstrates that manifold is camparable
to individual well monitoring. All gauges used in monitoring shall
be calibrated according to Part I(19) (c) of this permit.

Reporting Requirements - Copies ofthemmtarlngresults ard all
crtherreportsshallbesuhmttedtothehrectoratthefollcwmg
address:
U.S. Envirommental Protection Agency
Region V
77 W. Jackson Blvd.
Chicago, Illinois 60604
Atin: UIC Section, Enforcemernt Unit
(WD-170)
(a) ngtg_m_ mepemltteeshallm:utﬂueresults of the
injection fluid analyses specified in permit conditions in Part
(IT) (B) (2) (c) and in Attachment A, no later than the 10th day of
the month following the end of the reporting pericd. Monitorirg
results shall be racorded on a form which has been signed ard
certified according to 40 CFR 144.32. Forms shall be sukmitted
at the end of each quartar and shall be postmarked no later than
the 1oth day of the month following the reporting periced. For
all new wells, thef:.rstreportshallbesentnolate_thanttm
10th day of the month following the quarter in which injecticon
camences, and for existing wells, the first report shall be sent
no later than the 10th day of the month following the first
quarter of the final issued permit. This report shall include
monthly average, maximm and minimm values for injection
pressure, injected and produced volumes and also the spec:.f:.c
gravity of the injected fluids.



-16— ' MI-133-3G-A002

(b) Reports on Well Test, Workovers, and Plugging and Abandorment -
The applicant shall provide the Director with the following
reports and test results within sixty (60) days of campletion of
the activity:

(i) Mechanical inteqrity tests, except tests which the
' well fails in which case twenty-four (24) hour
reporting under Part I(10) (e) is applicable;
(ii) Iogging or other test data;
(iii) Well workovers (using EPA Form 7520-12): and

(iv) Pluwgging and abandorment.
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PART II1

SPECTAL CONDITICNS

- These special conditions include, but are not limited to plans for
maintaining correct operations procedures, monitoring corditions and
reporting, as required by 40 CFR Parts 144 and 146. These plans are
described in detail in the permittee's application for a permit, and the
permittee is required to adhere to these plans as approved by the Director,

as follows:
A. OPERATING, MONTTORING AND REFORTING REQUIREMENTS (ATTACHED)
B. PIDGGING AND ABANDONMENT PIAN (ATTACHED)
C. CORRECTIVE ACTION PIAN (ATTACHED)
D. PERMITTED WELLS AND MAP OF PERMIT AREA (ATTACHED)
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OPERATING RING AND G S
MINIMOM MINTMUM
LIMTTATTON MONTTORTNG REQ. REPORTING
REQUIRFMENTS
Characteristic - Freq. Type
*Injection Pressure 1823 psig (MAXIMUM) = semi-monthly quarterly
cumilative Injected Volume daily quarterly
Cumilative Produced Volume daily quarterly
Specific Gravity 7 monthly grab quarterly
**Chemical Composition of Injected Fluid quarterly grab quarterly

SAMPLING LOCATION: The samplmg location shall be at each mjectlm Panp
discharge before the manifold system

*The limitation on wellhead pressure serves to prevent confm:.ng—formation
fracturing. This limitation was calculated using the following formila:
[{0.8 p51/ft - (0.433 psi/ft) (spe01fic gravity)} x depth] - 14.7 psi}].
The maximum wellhead pressure is dependent upon depth and specific
gravity of the injected fluid. The A-1 Evaporite at 7479 feet was used as
the depth and a specific gravity of 1.28 was used for the injected fluid.

**Chemical camposition analysis shall include, but not be limited to, the
following: Sodium, Calcium, Barium, Magnesium, Total Iron, Chloride,
Sulfate, Carbonate, Bicarbonate, Sulfide, Total Dissolved Solids, pH,
Resistivity (chm-meters @ 75°F), and Specific Gravity.
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m:.t_; on of Injected Fluids

The iﬁjection fluids to the solution mining wells will consist of the following:

low quality solutions from the solution mining operation
fresh water from water welis and site run-off from rainfali
recycled solution from the refinery

boiler blow down fluid

facility purge and fiush water
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Pluaging and Abandonment Cemgnting Data

The cavity shall be depressured until the well is completely
dead.

Run in with tubihg and bridge plug to a point at, or near,
the top of the cavity.

Set bridge plug in competent casing as close as possible to
the top of the cavity.

Rig up cementing truck and set 50 sack plug of Class A
cement above bridge plug. 50 sack plug, Class A = 226’.

Pull tubing up through cement to top of plug.

Continue to plug 7" casing, using 50/50 Poz cement.
Yield: 1.29 cu. ft./sack; 100 sack = 129 cu. ft. = 5837/100

sacks.

Continue to plug to within 226’ of surface. Set 50 sack -
plug of Class A cement at surface. Cut off and cap 3’ below

surface.

Summary: Set bridge plug at 77807.

1st plug 7780-7574’ Class A, 3% Cl, 50 sacks
2nd plug 7574-6991/ 50-50 Poz 100 sacks
3rd plug 6991-6400’ 50-50 Poz _ 100 sacks
4th plug 6400-5825’ 50-50 Poz 100 sacks
5th plug 5825-5242’ 50-50 Poz 100 sacks
6th plug 5242-4659' 50-50 Poz 100 sacks
7th plug 4659-4076’ 50-50 Poz . 100 sacks
8th plug 4076-34%3' 50-50 Poz 100 sacks
9th plug 3493-2910’ 50-50 Poz 100 sacks
10 plug 2910-2327° 50-50 Poz 100 sacks
11 plug 2327-1744° . 50-50 Poz 100 sacks
12 plug 1744-1161' 50-50 Poz ' 100 sacks
13 plug 1161-5767 50-50 Poz 100 sacks
14 plug 576-291" 50-50 Poz 50 sacks

15 plug 291-0/ Class A 60 sacks



»

Suggeslea Format Page B-2 of 4

Y VIRONMENTAL PROTECTION AGENCY : P
UNITED STATES ENVIRONMENTAL PROTE Wells drilled after

SEFA
s PLUGGING AND ABANDONMENT PLAN 1985
NAME. ADDRESS. & PHONE NUMBER OF OWNER/OPERATOR

WEL'. NAME & NUMBER, FIELD NAME. LI_EASE NAME & NUMBER
Hersey Potash Facility _ Kalium Chemicals, Ltd,
Solution Mining Wells Suite 100, The East Tower, 2550 Golf Road
Rolling Meadows, IL 6A0008-4051

Lacate Well And Qutiine Unit On sufs COUNTY STATE PERMIT NUMBER
Section Flat — 640 Acres . :
_ N MI Osceola
| ] | 1 1 SURFAGE LOCATION QESCRIPTION
B _;L + T + + -‘_ N TwQ PIRECTIONE FROM MEAREXT LINES OF QUARTER SECTT
! LOCATE WELL IN X SECTION AND OAILLING UNTT
_—l_i +——H—i[— -,-'il"“ . Surface . E N/S) Line Of Q
[ A [ =1 . . Locanen . From ne uarzer Saction
1 | -!— TT -i_ And ft. From (E/'W) Line Of Quarter Section
w _L 1 L o e v TYPE OF AUTHORIZATION wg.ll. O Cami
| 1 y : i i ACTIVI 0 Hazardo
-—— . s i - O Indiwdua) Permit . zardous
| ; _‘_.l_ : O Rule : g CIEss :;hnhlurdaus
_T —L—‘ i—-_._'_ + + - Y Area Permn [0' Brine Disposai r|
e e P N | { Well ) O Enhanced Racave
‘ b T—l""!"" f.’,”ﬂliirfermﬁ * 8 O Hydrocarbon Stora
. 1 O N & Class il
) 3 _ U.5.EPA Farmit Number g O Class V
CASING/TUBING/CEMENT RECORD AFTER PLUGGING AND ABANDONMENT | HerhOD OF EMPLACEMENT
Suew e men TRG/CSG Dn—-ar:n'-qﬂlll 2T u.T LA W e Siam ) Lamn Comam Ump Twm g ™
' ) ‘ e . Balance Method
578 86 500 B0 7a" A0 Like/TTask A me .
y O TheD Bailer M d
SEETL L S0 ] 900 T7-T78 700 LIEE/TTESE A 1re fon ons Mot
I=23/ 4 ] : . uy -
0 5450 5450 12=-1/4' 1700 i Clask AQ Ower. Expiain:
7 23-29 7800 7R00 2-1/7{' 1180 -iEe/C'IQS‘ A
CEMENT TD PLUG AND ABANDON DATA: |Pluor 1 {Plug# Plug # Flug# Plug # Plug# 14 |Plugs]c
Size of Hoie or Piow 1 Which Plug Will Be Placed pincnes: j?_ ——.-L . 7 7
Caicuiatea Too of Plug (i) o7z 1 Plugs 2 through 13 ! ~791 y
Measured Too of Flug (f1.) 7 i 7574 to 576 feet )
Dectn 1o Barom of Plug (1) ‘ 77cu | continuous cement in ' 570 291
Sacks of Cament 1o be Usea a0 |- 100 sack (533 ! ) intervals, 50 AD
STurry Volume 1o be Usea (cu. i) =3 | Use 50-50 Poz cement at a4 ed
Siurry Weigns (10./ 8.} _ 15 .4 14.5 'lhfga] . 14 .5 15.6
Typw of Camen, Seacer of. Qlner Mareray Usea Clacs A , 1 Fn/RNPazl Class
Tyoe of Prefiusn Usa BYI"‘ e 1 | i

DESCRIFTION OF PLUGGING PROCEDURE

Estimated cost/well = $22,000.00 Total cost for 8 wells = .$176,000. 00

ESTIMATED COST OF PLUGGING AND ABANDONMENT
| Cast iron Bridge Plug .

Cement .
Logging s | Cament Retfuner [
Rig or Puliing Uni ™ j Miscellaneous : s

) CZATIFICATION
! certify under the penalfty of law that | have examined and am famijliar with the information submitted
in this document and all artachments and :hat. based onn My inguiry of those individuals immegrately

responsibie for obtaining the information. | believe that the information is true. accurate, and
complete. | am sware that there are sigrificant ognalties for submitting false information, including .

the passibility of fine and imprisonment. (Ref.40 CFR 144.32]

NAME AND OFFICIAL TITLE (Pleare wpe orormt | SIGNATWRE, Q , T patesignen
Nonald N Metzaer I {n,,_,QQ = ‘ ’ [t~y
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" SEPA

WASHINGTON, D.C. 20460

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

PLUGGING AND ABANDONMENT PLAN

‘HWells drilled prior

to 1986

Hersey Potash Facility
Solution Mining Wells

WEL". NAME & NUMBER. FIELD NAME. LEASE NAME & NUMBER

NAME. ADDRESS, & PHONE NUMBER OF OWNER/OPERATOR

Kalijum Chemicals, Ltd.
Suite 100, The East Tower
2550 Golf Rd.; Rolling Meadows, IL

60008-
A0ET

Locate Well And Qutline UrutOn
Section Plat — 540 Acres
' N

STATE COUNTY
MI Osceola

STATE PERMIT NUMEBER

SURFACE LOCATION DESCRIPTION

LOCATE WELL IN TWO DIRECTIONS FROM NEAREST LINES OF QUARTER RECTION AND DORMLING UNIT

1 ‘ i From (N/S) _ Line Of Quarer Sect
L A . _ Locanon . From Line uarter Section
L -!_ _!_—!— -!_ And ft. From (E/W) Line Of Quarter Section
W11 =t ¢ TYPE OF AUTHORIZATION WELL O Class (
H - -+ _I_..._ _I_ _I_ ‘I__ O Indivndual Permit ACTIVITY g ::::Ir:;u: .
| O Rule O Class ¥ oot
_.-l— JI—-l—-—-I- —I— -+— -] & Area Permic ?:Iss Brine Disposal
u O Enh Recovery
B _:— -!-"'_ ' 'E_ ] ::‘1 Rnr::r;efrunr:"s 8 o a :Fd:;c:rio:g:uram
s ' U.5.EPA Permit NUMber — e g xg c:::ss v
CASING/TUBING/CEMENT RECORD AFTER PLUGGING AND ABANDONMENT | oF coment piuas o Hent
Sire e imem TRO/CEG o.—_::—nucsm CEG tw e Ly o Weld ponin Binn pw.i Ramas Cpup (iam T O The Bal Marhod
. ! . I e Balance Mati
13-3/ C 54 900 900 . !7-15" m— Lite/ClabsA C The Dump Bailer Method
9-5/8 40 5450 545{_] ] 2-%" 1700 Lite/ClaksA. O The Two Plug Methad
7" 23 7800 7800 [ 8-k 1180 LITe/P0Zl o orner. Expiain:
_ : lass Hi - :
CEMENT TO PLUG AND ABANDON DATA: [Plugs I |Pluge _ |Plug¥ _ |Plug# Plug#  |Pwga1d |Pluge 15
Size of Hole or Pipe In Winieh Plug Wil Be Placea (rmenest 7I‘F : ’ . L 7“ ' 7“
Caicuiated Ton of Plug (fi) 7574 Plugs 2 through 13 201 0
Measured Ton of Plug (ft ) 7574 to WE feet
Owamn to Bottom of Plug ({1.) 7780 continuous cement in 876 291
| Sacxs of Cament 10 be Useq 50 100 sack (583' ) intervals, 50 60
Slurry Volume to be Usea teu. i) 53 Use 50-50 Poz cemant ‘at 64 (1]
Slurry Weignt 11D,/ gar) 15.6 14.5 1b/gal. 14.5 15.6
Tvpe of Camant. Soacer or Other Materta)l Usee . 1d5S A . 3 1 0/50FPon Class A
Type of Preftusn Usa BriTe | ] | ] 1

DESCRIPTION OF PLUGGING PROCEDURE

Estimated cost/well = $22,000.00 Total cost for 8 wells = $176,000.9C

ESTIMATED CDST OF PLUGGING AND ABANDONMENT

Cement | Cast Iron Bridge Plug s
Logging Py Cement Retamner s
Rig ar Puiling Unit s Misceilaneous s

CERTIFICATION

! certify under the penalty of law that | have examined and am famifiar with the infermation submitted
in this document and all attachments and that. based on my inquiry of those individuals immedrately
respanisible for obtaining the information. | believe that the information is true. accurate. and
complete. | am aware that there are significant penalties for submitting false information, including

the possibility of fine and imprisonment. (Ref.40 CFR 144.32)

NAME AND QFFICIAL TITLE [Pieasa rype or prinr)

Donald D. Metzger
Resident Manager

T O W

QATE SIGNER

[{- 1791
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ORIGINAL WELL CONSTRUCTION DURING OPERATION
% ¥ . .

rl

PLUGGING AND ABANDDNMENT CDNSTRUCTION

- Surface Surface
7/ 7% rs 7/ IR /
"/ ? Y pAELLS Top P::f \ :':a”?rf / / / A 5#' ' ‘;‘ / ;J/ffLLtsEﬁ
/ / / pritED s AN '/, AFres- ) 985
/ ? . /é / drree 1585 | 2201 / 7 ’; —¥ i
Top Of ; / / — éboolf) G / 7/ - X -
Cament___(ft.) L B
d'Er:EAJTE D / é / i”/ ? suii:ﬁ |
pAcl TD /% / ‘S::;::com— it #yef ’// /// Casing 222 (1t.)
J " // / ° | * usSDW Baaa Piug // ' ’ / |
HUR FACE K/% % ‘Izn?t;rval 59 / // V/.
é% %’ Bass 672 tte) =i te ==L %/ ' %l USDW Base £72 (¢
U N
/ / % / . lntan:rledili:: / / % * Intermediate
‘/ ’// Cut/Rip Point Plug / T // Cut/Rip
// // Intervsl / ) '// / Depth e [{t.)
Top Of 0 // // (f.) to (1. // E @ / LEFT 10) prons
Cement (ft.) / %/} Y, XN // CEMENTED 7o
AEMENTED / / / / // \"E g // SwAFACE
cpek 7o // I dint é/ Q %/ * Intermediate -
SvRFACE / / / 7 c::;::;rnel" A iy Ltz ; / N % Casing 2422 (ft.)
1 vl I
/ - [
7 7N
/ * Long String Cut/Rip / - .
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CORRECTIVE ACTION PTAN

No corrective action is required at this time



MI-133-3G~A002
Page D-1 of 2

Names and - Locations of Wells Authorized Under This Permit

Well Name Surface ILocation

1. KCL 1011 SE/4-NW/4-NW/4 of section 26-T17N-R9W
2. K, 1012 SE/4-NW/4-NW/4 of section 26—Tl7N-R9W
3. KCL 1041 | | SW/4-NW/4-NW/4 of section 26~T17N-ROW
4. RCL 1042 | . SW/4-NW/4-NW/4 of section 26-T17N-ROW
5. KCL 1051 SW/4-NW/4A-NW/4 of section 26-T17N-ROW

. KCL 1052 SW/4-NW/4-NW/4 of section 26-T17N-ROW
7. KCL 2031 W LINE-NE/4-SW/4 of section 26-T17N-RoW
8. KCL 2061 N/2-SW/4 of section 26-T17-ROW

The solution mining injection wells will be limited to the following area:
The SE/4 of Section 22, The S/2 of Section 23, The E/2 of Section 27, All
Section 26, The NE/4 of Section 34, The N/2 of Section 35, all in Townshlp
17W, Range 9W.



1/4 MILE WIDTH

——PRAPOSED SOLUTION

MI-133-3G-A002
Page D-2 of 2

oo ‘cmcuuscmemc. " MINING PERMIT AREA .
Y | PERMIT AREA , . |
— 1
|
~ ' f"3 — ;E"’
N
l N
CLUSTERS) WELLS [ MR 3 | ‘h
THOMAS 2-26-=1011 i
THOMAS 3—-26 =—101:
1041 CURRENT SOLUTION |
104 TMINING PERMIT AREA |
1051
105 J ’
27_ o5 1 25
‘ SO0 126 e 1426 J
Ewstergz wais T 37313
2031, _
' 2061 | MILLER 1-25 |
-%519 .
o l | |
2 . | 1
v . U'Fz'h—u 1 a"““gg‘ 15 & r.imszyJ 2-36
v 005—841-367 I
m .
: I [
| e
745
2 _ c
[ i o =S E'.Aé.aDINO 1533"
STATE_ HERSEY 2-35 36523
36355
| r
l [
HERSEY |rownsee 1175 row {
o GRANT imwnsrup TI6N RSW I l |
= . SOLUTION MINING WELLS . oDRY HOLE
5 o GAS WELL
=z & DISPOSAL WELLS
& 4 ABANDONED MINERAL TEST WELL
JOB No. usp—-0020 ‘
© 08 Ne TG —_—JKALIUM CHEMICALS,LTD.
&I CHECKED TITLE- AREA OF REVIEW
< TAPPROVED | |
A SCALE = 2000 DRG. No.— FIGURE A—1 REV.A\




CUNMFLAINANLD
EXHIBIT 2




,8“\405 i hrg

$

S
aF

C¥d T
‘\\150 sr,,,% L (,,3 : . ”—5}1‘:}
e : s ' ‘ .
m UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
' REGION 5
77 WEST JACKSON BOULEVARD
CHICAGO, IL 60604-3590

C, .
¥ AGENG?

Pagelof 17
LWDEWND]]\UECPION(I)NIROLDMPMT}DDIFI
CIASS ITT AREA PERMIT

LY TO THE ATTENTION OF:

Permit Number: MI-133-3G-A002

' Pro;ect Name : Hersey Potash Project

ParsuanttotheprowsmnsoftheSafeDrm]q.ngWaterAct as amended
(42 U.S.C. 300f et seq., cammonly known as the SDWA) and implementing
regulations p:r:ormﬂgated by the United States Envirommental Protection Agency
(USEPA) at Parts 124, 144, 146 and 147 of Title 40 Code of Federal
Requlations (CFR), Kallum chemicals, Ltd. of Ro]_lmgMeadmvs Iilinois is
authorized to ¢perate eleven existing solution mining injection wells located
in Michigan, Osceola County, mapemltarealmltedtothatdascrmedm
Part TII(D) of this permit. Injection shall be limited to the Salina Group
between 5765 and 7896 feet, upon the express condition that the permittee meet
the restrictions set forth herein. The names and locations of wells
auﬂzorizedmﬂerthispemltandampofﬂlepemltareaarePrOVMedeart
III(D) of this permit. Injection shall not comsence into any newly drilied or
converted well until the operator has received authorization in accordance
with Part I(E)(11) of this permit. Additional injection wells may be
constructed and operated within the permit area provided that the permittee
notifies the Director prior to construction and all permit reguirements are
met.

All references to 40 Code of Federal Regulations are to all regulations
’chatareineffectonthedatethatthispermitis effective.

'Huspermltlsammormtmdlflcatlonofanexlstugareamt
which was signed on April 15, 1992, an:ls.hallremammfullforc:eaxﬂeffect
during the operating life of the fleld unless this permit is otherwise
revoked, terminated, mdlfledorremsuedpxrsuantto40CFR144390rl444o
and 144.41. 'Ihlspernut shall also remain in effect upon delegation of
primary enforcement responsibility to the State of Michigan unless that State
chooses to adopt this permit as a State permit. This permit will be reviewed
-at least every five (5) years from the effective date specified above.

signeda:ﬂdaﬁe. Qa—u/.—f—Qw\ 15 1993

2 I Uit

Dale S. Bryson
Jrector Water Division

) @ Printed on Recycled Paper
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PART T
GENFRAL, PERMIT COMPLIANCE
EFFECT OF PERMIT

The permittee is allowed to engage in underground imjection in
accordance with the conditions of this permit. The underground

" injection activity, ctherwise authorized by this permit or rule,

shall not allow the movement of fluid containing any contaminant
into underground sources of drinking water, if the presence of that
contaminant may cause a violation of any Primary Drinking Water ‘
Regulation found in 40 CFR Part 142 or may otherwise adversely
affect the health of persons. Any underground irjection activity
not specifically authorized in this permit or otherwise authorized
by permit or rule is prohibited. Issuance of this permit does not
convey property rights of any sort or any exclusive privilege; nor
does it authorize any injury to persons cor property, any invasion
of other private rights, or any infringement of State or local law
or regulations. Compliance with the terms of this permit does not
constitute a defense to any action brought under Section 1431 of the

. Safe Drinking Water Act (SDWMA), or any other law governing protection

of public health or the enviroment.
PERMTT ACTTONS

This permit may be modified, revoked dnd reissued, or terminated
for cause as specified in 40 CFR 144.39, 144.40, and 144.41.

The filing of a regquest for a permit nndlflcatmn, revocation and
reissuance, termination, or the notification of planned changes

or antlc:.patednoncc:mpllance on the part of the parmittee does not
stay the applicability or enforceability of any permit condition.

SEVERABILITY

The provisions of this permit are severable, ard if any provision of
this permit or the application of any provision of this permit to
any circumstance is held irnwalid, the application of such provision
tootherc:rcmustancesanitheremamderofthlspemltshallnotbe

affected thereby.
CONFIDENTTALITY

Inacc:ordance with 40 CFR Part 2 and Section 144.5, any information
sukmitted to the USEPA pursuant to this permit may be claimed as

" confiderntial by the submitter. Aany such claim must be asserted at the

time of submission by stamping the words "confidential business

information" on each page containing such information. .
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If no claim is made at the time of submission, USEPA may make the
information available to the public without further notice. If a
claim is asserted, the validity of the claim will be assessed in
accordance with the procedures in 40 CFR Part 2 {Public Informaticn).

Claims of confidentiality for the follcwmg information will be
denied:

(1) The name and address of the permittee; and,

(2) Information which deals with the existence, absences or
level of contaminants in drlrﬂung water.

—HJTIESANDRECZJM‘IENI’S

1. Duty to Comply — The permittee shall comply with all conditions
of this permit, except to the extent and for the duration such
noncampliance is authorized by an emergency permit pursuant
to 40 CFR 144.34. Any permit noncampliance constitutes
a violation of the SIMA and is grounds for enforcement action,
permit termination, revocation and reissuance or medification.

2. Penalties for Viplations of Pexmit Conditions - Any person
who operates these wells in violation of permit conditions
is subject to civil penalties, fines, and other enforcement
action under the SDWA and may be subject to such actions
under the Resourte Conservation and Recovery Act. Any person
" who willfully violates a permit condition may be subject to -
criminal presecution.

3. Continmuation of Expiring Permits

(@) Duty to Reapply. If the permittee wishes to contirue an
activity regulated by this permit after the expiration date of
“this permit, the permittee must submit a complete appllcatlon
for a new permit at least 180 days before this permit expires.

(b) Permit Extensions, The corditions of an e:-cpired permit may
continue in force in accordance with 5 U.S5.C. 558 (c) and 40
CFR 144.37.

(c) Effect. Pemits continued urder 5 U.S.C. 558 (c) and 40 CFR
144.37 remain fully effective and enforceable.

(d) Enforcement. Whenthepemltteeisnotjncmpliancewimme
conditions of the expiring or expired permit the Da_rector may
choose to do any or all of the following:

(1) Initiate enforcement action based upon the permit which
: has been continued;
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(ii) Issue a notice of intent to deny the new permit. If
the permit is denied, the owner or operator would then
contimied permit or be subject to enforcement action
for operation without a permit;

(iii) Issueanewpem1tmﬂer40CERPart 124 with
appropriate conditions; or

(iv) Take other actions authorized by Underground Injection
Cantrel requlations.

(e) State Contimation ~ A USEPA permit does not continie in
force beyord its expiration date under Federal law if at that
time a State has primary enforcement responsibility under the
SDWA. A State authorized to administer the UIC program may
continue either USEPA or State-issued permits until the
effective date of the new permits, if State law allows.
Otherwise, the facility or activity is operating without a
permit from the time of expiration of the old permit to the
effective date of the State-issued new permit. Furthermore,
ﬁﬂiestatedo&notcontumetheUSEPAperm.tupon
cbtaining primary enforcement. responsibility, the permlttee
mist obtain a new State permit or be authorized to inject by
State rule or he will be injecting without authorization.

4. Need to Halt or Reduce Activity not a Pefense - Tt shall not
be a defense for a permittes in an enforcement action to

state that it would have been necessary to halt or reduce the
permitted activity in order to maintain compliance with the
corditions of this permit. .

5. Duty to Mitigate - The permittee shall take all reascnable
steps to minimize or correct any adverse impact on the
enviroment resulting from noncompliance with this permit.

6. Proper Operation and Maintenance — The permittee shall at all
times properly operate and maintain all facilities and systems
of treatment and control (and related appurtenances) which are
installed or used by the permittee to achieve campliance with
the conditions of this permit. Proper operation and maintenance
“includes effective performance, adequate funding, adequate
operator staffing and training, and adequate laboratory and
process comtrels, 1ncludmg approprlate quality assurance
procedures. Thls provision requires the operation of back-up or
auxiliary facilities or similar systems only when necessary to -
achieve campliance with the conditions of the permit.
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Duty to Provide Information ~ The permittee shall furnish to
the Director, within thirty (30) days, any information which
the Director may reguest to determine whether cause exists
for modifying, revoking and reissuing, or terminating this
pernit, or to determine campliance with this permit. The
permittee shall also furnish to the Director, upon request,

. copies of records required by this permit to be retained.

Inspection and Entry - The pemlttee shall allow the Director,
or an authorized representative, upon the presentation of
credentials and cther documents as may be required by law to:

(a) Enter upon the permitiee's premises where a regulated
facility or activity is located or conducted, or where
records are kept under the conditions of this permit;

(b) Have access to and copy, at reascnable times, any records
that must be retained under the corditions of this permit;

(c) Inspect at reasonable times any facilities, eguipment

(including monitoring eguipment), practa.ces, or operations
regulated or required urder this permit; and

(d) Sample or monitor at reasonable times, for the purposes of
assuring permit campliance or as otherwise authorized by the
SDWA, any substances or parameters at any facilities, egquipment
or operations regulated or required under this permit.

Records

(a) The permittee shall retain records of all monitoring in-
formation, including all calibration and maintenance records
and all coriginal strip chart record:.ngs for comtimious
monitoring instrumentation, and copies of all records required
by this permit, for a pericd of at least three (3) years from
the date of the sample, measuremernt or report. The permittee
shall also maintain records of all data required to complete
this permit application and any supplemental information
submithted under 40 CFR 144.27, 144.28 and 144.31. These
periods may be extended by request of the Director at any time
by written notice to the permittee.

(b) The permittee shall retain records concerning the nature
and composition of all injected fluids until three (3) years
after the campletion of plugging and abandorment of the
last operating injection well covered urder this permit.
Such plugging and abandorment shall be conducted in accor-
dance with the plugging and abandorment plan, cantained
in Part III(B) of this permit. The owner or operator shall
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comtinue to retain the records after the three (3) year
retention period unless he delivers the records to the
Regional Administrator or cbtains written approval from the
Regicnal Administrator to discard the records.

Records of monitoring information shall include:

(i) The date, exact place, and the time of sampling
or measurements;

(ii) The individual(s) who performed the sampling
or measurcments;

(iii) A precise description of both sampling
methodology and the handling of samples;

(1v) The date(s) analyses were performed;

(v) The individual(s) who performed the analyses;
(vij The analytical techniques or me:thods useti; ard,
(vii) The results of such analyses.

10. HNotification Regquirements

(2) Planned Changes - The permittee shall notify and obtain

(b)

(<)

the Director's approval at least thirty (30) days prior
to any plamned physical alterations or additions to the
permitted facility, or changes in the inmjection fluids.
Within ten (10) days prior to irmjection, an analysis of
new imjection fluids shall be sukmitted to the Director
in accordance with Parts ITI(B)(2) and II(B)(3) of this

permit.

Anticjpated Noncompliance - The permittee shall give at
least thirty (30) days advance notice to the Director for
hls/he.rappmvalofaryplamledcharges in the permitted

- facility or activity which may result 1n noncompliance
with permit requirements.

Transfer of Permits - This permit is not transferrable
toanype:rsona(ceptafternotlcemserrttothe
Director at least thirty (30) days prior to transfer
azﬂthereqlu.ra\etrtsof4OCFR§144 38 have been met.
The Director may require modification or revecation of
the pemmit to change the name of the permittee and
incorporate such other requirements as may be necessary
urder: the SIWA.

MI-133-3G-A002
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(d) Compliance Schedules - Reports of campliance or non-—

campliance with, oranyprogressreporls on, imterim
and final requirements contained in any compliance
schedule of this permit shall be submitted to the
Director no later than thirty (30) days following each
schedule date.

(e) Twentv-Four (24) Hour Reporting

(1) The permittee shall report to the Director any
noncampliance which may endanger health or the .
ervirorment. This information shall be provided '
orally within twenty-four (24) hour from the time ‘
the permittee becomes aware of the circumstances, and
shall include the following information:

(a) Any meonitoring or other information which
indicates that any contaminant may cause
an endangerment to an underground source

» of drinking water; or,

(b) Any noncampliance with a permit corndition
or malfunction of the injection system
which may cause fluid migration into or
between underground sources of drinking
water. '

(ii) A written submission shall alsc be provided as

(£)

(9

soon as possible but no later than five (5) days
fram the time the permittee becames aware of the
circumstances. The written submission shall
contain a description of the noncampliance and

its cause; the period of noncompliance, including
exact dates and times, and if the noncompliance

has not been corrected, the anticipated time it

is expected to contimue; and steps taken or planned
to reduce, eliminate, and prevent recurrence of the
" noncompl iance:

Other Noncompliance — All other instances of noncompliance
shall also be reported by the permittee in accordance with

~ Part I(E)(i0) (e) (1) and (ii) of this permit.

Cther Information — If or when the pexrmittee becomes aware
that the permittee failed to submit any relevant facts in the
permit application, or submitted incorrect information in a
permit application or in any report to the Director, the .
perm:l.ttee shall promptly submit such facts or corrected
information in accordance with 40 CFR 144.51 (1) (8).



11.

12.

13.

MI-133-3G-A002

(h) Report on Permit Review - Within thirty (30) days of
receipt of the final issued permit, the permittee shall
report to the Director that the permittee has read amd
mgemorrallyfamlllarmthajltemsa:ﬂccxﬁltlcns of

this permit.

Ccmencgg‘ Injection — The permittee shall not cammence
injection into any newly drilled or converted well until:

(a) Formation data and injection fluid analysis have been
sukbmitted in accordance with Part IT(A)(5) and IL(B)(2),
respectively:

(b) Areporton'amrlogsardtestsreqlﬁl:aimﬂerPaxt
. IT(A) (4) of this permit has been submitted.

(c) " Mechanical integrity of the well has been demonstrated
in accordance with Part I(E) (19);

(d) Any required corrective action has been performed in
accordance with Parts I(E)(18) and III(C);

(e) Construction is camplete and the permittee has submitted
to the Director, by certified mail with return receipt
requested, a notice of completion of construction using
EPA Form 7520-10, a plugging amd abandoment plan, a copy
cfmestatepemltarﬂelther ‘

(1) The Director has 1nspectedorcthe.1:w1se reviewed
the new injection well and finds it is in campliance
with the conditions of the permit; or,

(ii) The permittee has not received, within thirteen (13)
days of the date of the Director's receipt of the
report required above, notice from the Director of
his or her intent to inspect or ctherwise review -
the new injection well, in which case prior
inspection or review is waived and the permittee |
may commence imjection. , |

Signatory Regquirements ~ All reports or other information
reguested by the Director shall be signed and certified
according to 40 CFR 144.32.

Notice of Plugging and Abandomment - The permittee shall notify
the Director at least forty-five (45) working days before
conversion or abandorment of amy J.njecl:lm well covered under
this permit.
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Plugging and Abandorment. The permittee shall plug and abandon any
well covered under this permit consistent with 40 CFR 146.10, as
provided for in the plugging and abandorment plan contained in Part
IIT(B) of this permit. Within sixty (60) working days after plugging
a well, or at the time of the next quarterly report (whichever is
shorter), the permittee shall sukmit a report to the Director. The
report shall be certified as acczmatebythepersonwtmpetformed the
pluggirg operation, and shall consist of ez.ther

(a)' A statement that the well was plugged in accordance with the plan
previously submitted to the Director; or

(b) If the actual pll:gqlng differed from the approved plan, a
-statement. defining the actual plugging and explaining why the
Director should approve such deviation. Any deviation from a
previously approved plan which may endanger underground sources of
drinking water is cause for the Director to require the operator
to replug the well.

Inactive Wells. After cessation of injection for two (2) yea'rs‘the
pexrmittee shall plug and abandon a well in accordance with the plan and

- 40 CFR 144.52 (a)(6) unless the permittee has:

{a) Provided notice to the Director; and

(b) Described acticns or procedures, which are deswmed satisfactory by
the Director, that the permittee will take to ensure that the well
will not erdanger underground sources of drinking water during the
period of temporary abandorment. These actions and procedures
shall include campliance with the technical requirements
applicable to active injection wells unless waz.ved in writing, by
the Director.

Financial Rf_mgzblllg The pemlttee shall maintain financial
responsibility and resources to plug and abandon the

injection wells in accordance with 40 CFR 144.52(a) (7) as provided in
Attachment R of the administrative record corresponding to this permit

' action which is hereby incorporated by reference as if it appeared

fully set forth herein. The permittee shall not substitute an -
alternative demonstration of financial responsibility from that which
the Director has approved, uniess the permittee has previcusly
submitted evidence of that alternmative demonstration to the

 Director and the Director has notified the permittee in writing

that the alternative demonstration of financial responsibility is
acceptable. The financial responsibility mechanism shall be
updated pericdically, upon request of the Director, except when
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Financial Statement Coverage is used as the financial mechanism;
this coverage must be updated on an annual basis. If additional
wells are to be constructed tmder the conditions of this permit,
the permittee shall increase the amount of financial assurance
prior to beginning construction, to cover the additional cost of
plugging and abandorment.

Insolvency

(a) Intheeventofthebanlcruptcyofﬂaetmsteeor
issuing institution of the financial mechanism,
or a suspension or revocation of the authority of
institution issuing the financial mechani=m to
issue such an instrument, the permittee mist submit
an alternative demonstration of financial responsibility
acceptable to the Director within sixty (60) days
after such event. Failure to do so will result in the
termination of this permit pursuant to 40 CFR '
144.40(a) (1). :

(b) An owner or cperator mist also notify the Director by

certified mail of the cammencement of voluntary or
involuntary proceedings under Title 11 (Bankruptcy),
U.S. Code, naming the owner or operator as debtor,
within ten (10) business days after the cammencement of
the proceeding. A guarantor of a corporate guarantee \
mist make such a notification if he or she is named as

debtor, as required under the terms of the gquarantee.

Corrective Action

The permittee shall shut~in injection wells whenever the

permittee or USEPA determines that operation thereof may be
causing upward fluid migration through the well kore of any
improperly plugged or unplugged well in the area of review and
shall take such steps as the permittee can to properly plug the
offending well(s). Any operation of wells which may cause upward
fluid migration from an improperly plugged or unplugged well will
be considered a violation of this permit. If the permittee or
USEPA determines that a permitted well is not in campliance with 40
CFR 146.8, the permittee will immediately shut-in the well untll
such time as appropriate repa_u:s can be effected and written
approval to resume injection is given by the Director. In addition
the permittee shall not commence injection under this permit until
anyandallcorrectweact10nhasbeentakenmaccordancew1thany
plan contained in Part III(C) of this permit and in accordance with
40 CFR 144. 55 :



13,

-11-—-

Mechanical Inteaqrity (MI) - The permittee must establish amd
shall maintain mechanical integrity of any well covered under this
area permit in accordance with 40 CFR 146.8. The mechanical
integrity demonstration consists of two parts: Part I demon—
strates no significant leaks in the casing, tubing, or packer and
Part IT demonstrates no significant fluid movement into an under—
grourd source of drinking water (USCW) through vertical charmels
adjacent to the wellbore. The permittee will be recuired to
demonstrate both parts of the mechanical integrity demonstra—

. tion in accordance with Part I(E)(19)(a) ard (b) of this permit

and thereafter once every sixty (60) monﬂnsfromthedateofthe
last approved demonstration.

(a) Pursuant toc 40 CFR 146.8(a) (1), the permittee shall, within
six (60) days of the pemmit's effective date, demonstrate
the first part of MI for all solution mining injection wells
which were not previocusly tested and approved by the EPA by
using the standard anmtlus pressure test or another approved
methiod.

(b) Pursuant to 40 CFR 146.8(a) (2), the permittee shall, within

. five (5) months of the permit's effective date, demonstrate
the second part of ME for all existing wells which were not
previously tested and approved by the EPA by running a
noise, temperature or oxygen activation log. A descriptive
report interpreting the results of such logs and tests shall
be prepared by a knowledgeable log analyst and submitted to
the Director. However, should the nature of the casing
preclude the use of a noise, temperature or oxygen activa-
tion log, then pursuant to 40 CFR 146.8(c) (3), cementing
records may be used to demonstrate the presence of adequate
cement to prevent fluid migration behind the cutermost

(c) The permittee shall cause all gauges used in mechanical

_ integrity demonstrations to be calilrated to an accuracy of
not less than one-half percent (0.5%) of full scale. A
copy of the calibration certificate shall be submitted to
the Director or his/her representative at the time of ‘
demonstration.

(d) The permittee shall cease injection in a well if a loss of
mechanical integrity cccurs or is discovered during a test,
oralossofne:hanlcalnrtegrltyasdefmaibytLOCFRMSB
becames evident during operation. Operations shall not
resume until the Director gives approval to recommence.

(¢) The permittee shall notify the Director of the loss of
mechanical integrity, in accordance with the reporting
procedures in Part I (E)(10) (e) and II (B) (3) (b) of this
permit.

(f) The permittee shall report the results of a satlsfactory'
mechanical integrity demonstration as provided in part IT
(B) (3) (b) of this permit.

MI-133-3G~-A002
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Restriction on Injected Substances. The permittes shall be
restricted to the injection of those fluids listed on '

Page A-2 of 2. No fluids cother than those from sources noted in
the administrative record and approved by the Director shall be
injected." ﬂmpemltteeshallamt each year, a certified
statement attesting to campliance w1th this requirement.

Construction, Conversion, operation and plugging abandonment
within the Permit Area — The permittee may construct, operate,
convert, or plug and abandon wells within the permit area,
provided that all permit conditions are met and:

(a) The permittee notifies the Director at such times as -
specified in the permit, and,

(b) Any additional wells ara:
(1) Described and identified by location;

(ii) Iocated within the same well field, facility
site, reservoir project, or similar unit in the
same State, and injecting in the same formation;
ard, :

' (iii) Operated by the permittee.
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PART II

WELL SPECIFIC CONDITIONS FOR UNDERGROUND TNJECTION CONTROL PERMITS

. CONSTRUCTION REQUIREMENTS
1. Siting - Notwithstanding any other provision of this permit,
' injection wells shall inject only into a foarmation which
is separated from any USIW by a confining zone that is free
of known, cpen faults or fractures within the area of the review.

2. Casing and Cementing — Tnjection wells shall be cased and
cemented to prevent the movement of fluids imto or between
underground sources of drirnking water. The casing and cement
used in the construction of the wells shall be as contained
Ain Attachments L and M of the administrative record correspording
to this permit action which are hereby incorporated by reference
as if they appeared fully set forth herein.

3. Wellhead Specifications — A female coupling and valve shall be
instajled on each wellhead, tobeusedformdeperﬂe.nt J.I'ljectlon

presaxrereadugs

4, I;mgandTests Uponapprcvalbythem.rectorofthesuxface
casing and cementation records for all newly drilled or
converted wells covered under this permit, any logs and
tests noted in Part IIT of this permit shall ke performed,
imless already provided. - Prior to comencement of injection,
the permittee shall submit to the Director for approval a
descriptive report prepared by a knowledgeable log analyst
interpreting the results of those logs and tests, along with
the notice of campletion required in Part I(E) (11) of this permit.

5. Formation Data - If not already provided, thepem:.tteeshall

determine or calculate the following information concerning
the injection formatlon and submit it to the Director for review

and apprcval prior to operation'
(a) Formation fluid pressure;
(b Fracture pressure. ard,

(c) Fhysical and chemlc:al characteristics of the formaticn
fluids. :
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6. Prohibition of Una iz jection: Any underground J.njectlon
‘ e.-aceptasautlmrlzedbypermltorrulelsaledmﬂerttmmc
program, is proehiibited. The construction, mclud.mg drilling or
conversion, of any well required to have a permit is prohibited
unttil the permit has been issued and is effective.

B. OPERATING, MONITORING AND REFORTING REQUIREMENTS

Begumux;onttmeffectlvedateofthlspemlt the permittee is
authorized to operate the injection wells, subrject to the
limitations and monitoring requirements set forth herein. Except
during stimilation, injection pressure at the wellhead shall not
exceed a merdmum which shall be calculated so as to assure that the
pressure in the injection zone during injection does not initiate
new fractures or propagate existing fractures in the injection
zZone. Innocase,shallmjectlonpressuremltlatefracturesm
the confining zeone or cause the movement of injection or formation
fluids into an underground source of drinking water. The injection
pressure and injected fluid shall ke limited and monitored as
specified in Parts I(E)(20) and III(A) of this permit.

2. - Monitoring Requirements

(a) Samples and measurements, taken for the purpose of
monitoring as required J.nPart II(B) (3), shall be
representative of the monitored activity. Grab samples
shall be used to cbtain a representative sample of the
fluid to be analyzed. Part IITI(A) of this permit describes
the sampling location and required parameters for injection
fluid analysis. The permittee shall identify the types of
tests and methods used to generate the monitoring data.
The monitoring program shall conform to the one described
in Part ITII(A) of this permit. ,

{b) Analvtical Methods - Monitoring of the nature of injected
fluids shall camply with applicable analytical methods
cited and described in Table I of 40 CFR Section 136.3 or in
Appendix IIT of 40 CFR Part 261 or by other methods that
have been approved by the Director.

(c) Injection Fluid Analysis - The nature of the injection
fluids shall be monitored as specified in Part III(RA) of
this permit. An initial analysis of the injection fluid
is contained in Attachmernt H of the administrative
record corraspording to this permit action which is
hereby incorporated by reference as if it appeared fully
set forth herein. Whenever the injection fluid is medified
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to the extant that the analysis reguired by 40 CFR 146.34(a) (7) (1ii}
is irncorrect or ircomplete 2 new analysis ‘sha7] be provided to the
Director at the time of the next quartsrly report. The Director may,
by writtsn notice require the pe:m.t‘r.ﬁ to sample and analyze the
imjection fluid at any time.

(d) Injection Pressure and Qmﬂa;ive Volume - The injection pressure

shall be monitorsd semi-menthly and shall be reported quarterly as
specified in Part III(A) of this permit. The injected and produced
fluid volimes shall be monitored daily and shall be reported
quarterly. All Class ITI wells may be monitored on a field or
pmjectbaslsmtharthananuﬁlumalwaubasmbymnlfcld
monitoring. Manifold monitoring may ke usad in cases of facilities
cansisting of more than one injection well, cperating with a common
ranifold. Separate mopitoring systems for each well are not required
provided the owner/cperator demonstrates that manifold is comparzble
to individual well monitorirg. Aﬂgaugesusedmmm.tcr:r.gshall
ke calibrated accordJ.ngtc:PartI(IS)(c) of this permit.

3. __wg Coplesofthemcnltorlrgresultsardan

other reports shall ke submitted to the Director at the following
address:
U.5. Envirommental Protection Agency
Region V '
77 W. Jackscn Blvd.
Chicago, Illinois 60604
Attn: UIC Secticn, Enforcement Unit
(WD-173)
(a) Quartarly Reports — The permittes shall sulmit the results of the
injection fluid analyses specified in permit corditions in Part
(II) (B) (2) (c) ard in Attaciment A, no later than the 10th day of
the month following the end of the reporting pericd. Monitoring
results shall ke recorded on a form which has besen signed ard
certified according to 40 CFR 144.32. Forms shall be submittad
at the end of each quarter and shall e postmarked no later than
the 10th day of the month following the reporting pericd. For
all new wells, the first report shall ke sent no later than the
- 10th day of the month following the quarter in which imjection
cammences, and for existing wells, the first report shall be sent
ne later than the 10th day of the month following the first -
quartar of the final issued permit. This report shall include
monthly average, maximm and minimm values for injection
pressure, J.njecteia.rdproducaivolmnes ania.lsothemecz.flc
gravity of the J.njectal fluids.
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Reports on Well Test, Workovers, and Plugging and Abandomment -
The applicant shall provide the Director with the following

reports and test results within sixty (60) days of campleticn of
the activity:
(1) Mechanical integrity tests, except tests which the
well fails in which case twenty-four (24) hour
reporting under Part I(10) (e) iss applicable;
(i1) Iogging or other test data;
(iii) Well workovers (using EPA Form 7520-12); and

(iv) Plugging and abandorment.
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PART ITL
SPECIAL CCNDITIONS

These special conditions include, but are not limited to plans for
maintainirg correct operations procecures, monitoring conditions and

reporting, as required by 40 CFR Parts 144 and 146. These plans are
described in detail in the permittee's application for a permit, and the
parmltteelsreqmredtoadharetoﬂmaseplansasappmvedbymemrector
as follows:

A. 'OPERATING,_I-DNHDRINGANDREPCRE]NGRE!QUIREMENIS {ATTACHED)

B. PLUGGING AND ABANDONMENT PLAN (ATTACHED)

C. CORRECTIVE ACTION FIAN (ATTACHED)

._D. PERMITTED WELLS AND MAP OF PERMIT AREA (ATTACHED)
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OPERATING, MONTTORTNG AND REPORTING RECUIREMENTS

MINIMUM MINIMOM
LIMITATTION MONTTORTNG REQ. REPORTING ‘
REQUIRFMENTS

Characteristic Freq.  Type
*Injection Pressure 1402 psig (MAXIMIM) semi-monthly quarterly
Qumulative Injected Volume daily quarterly
Cumalative Produced Volume ' daily quarterly
Specific Gravity . monthly grab quarterly
#*Chemical Composition of Injected Fluid quarterly grab quarterly

SAMPIING LOCATION: The sampling location shall be at each injection pump
: discharge before the manifold system.

*The limitation on wellhead pressure serves to pr_everft confining-formation
fracturing. This limitation was calculated using the following formula:
[{0.8 psi/ft - (0.433 psi/ft) (specific gravity)} x depth) - 14.7 psi}].

The maximm wellhead pressure is dependent upon depth and specific gravity
_of the injected fluid. The Salina Group at 5765 feet was used as the depth
and a specific grav:Lty of 1.28 was used for the injected fluid.

#*Chemical ccmposition analysis shall include, but not be limited to, the
following: Sodium, Calcium, Barium, Magnesium, Total Iron, Chloride,
Sulfate, Carbonate, Bicarbonate, Sulfide, Total Dissolved Sclids, pH,
Resistivity (chm-meters @ 75°F), and Specific Gravity.
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Camposition of Tmiected Fluids

The injecﬂon fiuids to the solution mining wells will consist of the following:

low quality soiutions from the solution mining operation
fresh water from water weils and site run-off from rainfall
recycled solution from the refinery
boiler blow down fluid '
facility purge and fiush water
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Plugging a ent Cementing D

. The cavity shall be depressured until the well is completely dead.

. Tubing will be run in and a bridge plug set at a point near the top of the |nject|on
zone in the 7" casing (5765 ft). 4

. The 7" casing will be cut with an explosive cutter &t the base of the 9 5/8"
intermediate casing (5450 ft - top of cement) and removed.

. Tubing will be rerun and the first cement blug will be set in the 7 é:asing above the
" bridge plug from 5765 ft to 5450 ft.

. The tubing will be pulled up through the cement and the top of the plug will be
tagged to verify its location. '

. Pluggihg of the 9 5/8" casing will continue using 50/50 Poz cement up to within
291 feet of surface in 600 foot increments. o

. A 60 sack plug of Class A cement will then be set from 291 feet to surface. The

9 5/8" steel casing will be cut off and capped 3' below surface.

- Summary:

Set bridge plug at 5765' in 7" casing

Cut and remove top 5450 of 7" casing

istplug 5765-5450'  Class A 75 sacks

ond plug 5450291  50/50 Poz 1700 sacks 600’ increments
drdplug 291-0' . ClassA 60 sacks



DUYYESLSU 1 wiidEy T

<EPA

" STATES ENVIRONMENTAL PROTECTI"‘ '.'
WASHINGTON, D.C. 20460 -

PilIGGING AND ABANDONME'. /T PLAN
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WEL". NAME & NUMBER. FIELD NAME, LEASE NAME &'NUMBER

Hersey Potash Facility
Soluticon Mining Wells

NAME, ADDRESS, & PHONE NUMBER OF OWNER/OPERATOR

Kalium Chemicals,

Suite 100, .The East Tower,

Ltd.
2550 Golf Rﬁ :

Rolling Meadows, IL 60008-4051
Locate Wel And Qutline Unit On ITATE COUNTY STATE PERMIT NUMBER
Secuion Plat — 640 Acres MI Osceocla
N

RN
4L
R LIS

BENEREEN
. J—-l—--——l--l-—l—-
-“1—-‘—-!————!—4-4--

S

SURFACE LOCATION DESCRIPTION

LOCATE WELL 1N TWO DIRECTIONS FROM NEAREST LINES OF QUARTER SECTION AND DRILLING UNIT

Surface
Location ft. From {N/S)
And ft. From {(E/W)

Line Of Quarter Section

Line Of Quarter Section -

TYPE OF AUTHORIZATION
O Individual Permit

O Ruile
¥ Area Permnt

Number of Wells
In Area Permit

11

U.S.EPA Permit Number M1 "_,13 3-3d

WELL

ACTIVITY

2002

0O Class |
0O Hazardous
O Nonhazardous
O Class li
O Brine Disposal
O Enhanced Recovery
O Hydrocarbon Siorage
Xl Class il
O Class V

CASING/TUBING/CEMENT RECORD AFTER PLUGGING AND ABANDONMENT

METHOD OF EMPLACEMENT
OF CEMENT PLUGS

Siae W i1 TRG/CSG Origenal 7;"‘.""" csa@r | CEG I..l.l:“ n Well Hota Sizetm | Sacks Comant Used Tope 'O The Balance Method

3 3/8" 54 900 900 L7 1/2" 700  Lite/Cll as$Afhe pump Bailer Method

9 5/8" 40 5450 5450 L2 l/4" 1700 ite /Clla S5 AThe Two Plug Method
7" 23-29 7800 2350 g8 1/2" 350 Lite /CH a 5@ AOther, Explain:

CEMENT TO PLUG AND ABANDON DATA: |Piugs 1 |Plug# 2 JPlug®# 3 JPlug# Plug# Plug # Plug #

Size of Hole or Pipe in Which Plug Wili Be Placed (inches} 7" 9 5/8"19 5/8"

Catculated Top of Plug (It} 5450 291 0 -

Measured Top of Plug (L} -

Depth 10 Bortom of Plug (ft) 5765 5450 291

Sacks of Cement to be Used 75 ‘ 1700 60

Sluery Volume to be Used [cu. ft.) 81 2175 64

Slurry Weight (1b./gal.) 15.6 14.5 15.6

Type of Cement. Spacer or Other Malerial Used ClassAlS O/go Class

Tvpe of Preflush Usd Brine

Plug 2 is continuous,

DESCRIPTION OF PLUGGING PROCEDUHE

Esimtated cost/well =

~placed in 600 foot increments bottom to top.
$25,000

ESTIMATED COST OF PLUGGING AND ABANDONMENT

Cement ] Cast Iron Bridge Plug s
Loggung % Cement Retainer s
" Rig or Pulling Unit s Miscetllaneous Py

CERTIFICATION

{ certify under the penaity of faw that | have examined and am familiar with the information submitted
in this document and all attachments and that, based on my inquiry of those individuals immediately
responsible for obtaining the information, | believe that the information is true, accurate, and
complete. | am aware that there are significant penialties for submitting false information. including
the possibility of fine and imprisonment. (Ref.40 CFR 144.32)

NAME AND OFFICIAL TITLE |Plaaze type or print}
Don J. Purvis

DAarsAnrnt Marnorsas

SIGNATURE

S —

DATE SIGNED

2/ 95
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ORIGINAL WELL CONSTRUCTION DURING OPERATION

PLUGGING AND ABANDONMENT CONSTRUCTION

Suriaca Suriace
Top Plug intarvai 1 -
, L it
22{ i)
TopOt X '
Cement {ft.) . ’
CEI"£UT£D B N . '
“e B2 Surf Surface
To SyrfACE c:,.-.'.;’.ihz (1) Casing 2. (ft.)
: : * UYSDW Base Piug
' . interval
USDW ift.) to {fe.): .
Base .£7Z (1t.) R } USDW Base £7Z (it
, _ : |
#2 #2Z \
* Intermediate - . . ;
{ { Cut/Rip Point Plug T e madiate
| { meral Bopth A ey
Top of 1) to— ft.) - LEFT ') HDLE
Cemant _2__(#t.) ] ' CEMENTED 7D
CEMENTED Tb SYRFACE
SuRFACE . : 1
* Intermediste N . S * Intermediate
Casing Z£22 (ft.) - > 7,,7;,7," Casing 2420 (ft. .
i . Bottom Plug Dept R A v * Long String .
% S 5450 1) 10 STS (1) T Cut/Rip Depth
T o Y7 ToP of wE Mechanical Plug | 52
JNTECTION ZONE| Depth 5765 (i) .
booo ! MD | B !
’ x > x ‘ |
| (‘5‘765 TI./D) N |
CAVERIV A
" DEVE LOPMENT ? ¥ v’
Top Of giigp THROVGH CASNG s v
Cement: (e} PERFor AT70NS 4
1 -
. Long Stying Long Strin :
Perlorations: Casing L_Boo ift.) C-singﬁgo {fe.
%
Hols size £/2_ ) * Depth £222_(f1,)

** Add Any Addltional Informstion
* May Not Apply

Frver #2 /15
GO Fr.

ConNTinvoUS

INCRENTEPITE ’

N
=s Add Any Addliional Information

* May Not Appiy

* Dapth 8290 (1. .

PLACED

LIST OF ALL OPEN AND/OR PERFORATED INTERVALS AND INTERVALS WHERE CASING WILL BE VARIED

Soscity Opan Hola/Periorations/Verisd Casing

From

To

Formation Name




CORRECTTVE ACTTON PEAN

No corrective action is required at this time
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Well
1.
2.

3.

9.
10.
11.

The solution mining injeétio_n wells will be limited to the following area:

The SE/4 of Section 22, the S/2 of Section 23, the E/2 of Section 27, all Section 26, the

Mi-133-3G-A002
Page D-1 of 2

Names and Locations of Wells Authorized Under This Permit

e
KCL 1011
KCL 1012
KCL 1041

KCL 1042

KCL 1051

KCL 1052

KCL 2031

KCL 2061

KCL 1054

KCL 1013

KCL 1044

Surface Lgcg tion

SE/4-NW/4-NW/4 of section 26-T17N-ROW
SE/4-NW/4-NW/4 of section 26-T17N-ROW
SW/4-NW/4-NW/4 of section 26-T17N-ROW
SW/4-NW/4-NW/4 of section 26-T17N-ROW
SVWI4-NW/4-NW/4 of section 26-T17N-ROW
SW/4-NW/4-NW/4 of section 26-T17N-ROW
W Line-NE/4-SW/4 of section 26-T17N-ROW
N/2-SWi4 of section 26-T17N-ROW
SW/4-NW/4-NW/4 of section 26-T17N-ROW
SWI/4-NW/4-NW/4 of section 26-T17N-ROW

SW/4-NW/4-NW/4 of section 26-T17N-ROW

- NE/4 of Section 34,_ the N/2 of Section 35, all in Township 17W, Range 9W.
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_MUSKE‘QL‘".(VRIVER_ .. 1o 4
‘1/4 MILE WIDTH . ——PRC{POSED SOLUTION '
3 CIRCUMSCRIBING . MINING PERMIT AREA . '
2 PERMIT AREA | . |
» , | -
| ] ,
| | N
3 ( l
o * . - —
i CLUSTER#1 weLLs [ “
< THOMAS 2-26—1011[}:
2] THOMAS 3—26 1012t
p= 104115 CURRENT SOLUTION
— 104 MINING PERMIT AREA l
< 105 ,
= 1052Jf" :
o 1054}
- 1013}
) 27— 1044 — 4 __i5_
3 ‘ SOPMR0 1726 e 1426
< LUSTER#2 WELLS
S s MiLgR 1-25
N ' | 20838 Y3031
g |
=
% —_ .. - PAlNE =35 1. |
LUTZ 1-34 [ * " ser8s o [$B8% 2P
2 005—-841-367 ? GREINS
. 35855 . 28786 28498 ]
GREIN ¥
{ 38748
A
“l l % DINO 1236 | L 55—
o A l:’:':%25 o
STATE_HERSEY 2-35
36355 ‘
| X , ‘ 28710
. -t . |
N : HE_RSEY TOWNSHIP T17N_ ROW ,
o ' GRANT | TownsHP TieN Rew e
rg oDRY HOLE - o SOLUTION MINING WELLS
112]  GAS WELL o OIL WELL '
=z # ABANDONED GAS WELL o ABANDONED OIL WELL
g S o MINERAL TEST WELL -~ € CLASS 1 DISPOSAL WELLS
o [HOB _No. | USP—-0020 KALIUM CHEMICALS,LTD.
g DRAWN PS NOV.7/91 -
Q CHECKED . TITLE- AREA OF REVIEW
APPROVED
“|SCALE | 1 = 2000’ - IDRG. No.— FIGURE A-1 REV./A\
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% N 77 WEST JACKSON BOULEVARD |

CHICAGO. IL 60604-2590
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CERTIFTED MATL P 559 848 441
RETURN RECETPT REQUESTED

Mr. Robert C. Schweitzer
Kalium Chemicals, Ltd.
11461 Scuth 135th Street
P.0O. Box 333

Hersey, Michigan 49639

Re: Authorization to Inject into the Following Well:

Kalium H

e

T irwﬁm Permit #385-924-767, (United States |
Envirommental Protection Agency (USEPA) Permit #MI-133-3G-R002) in
Osceola County, Michigan

Dear Mr. Schweitzer:

The results of the mechanical integrity demonstration and the
campletion report for the.above—referenced well have been reviewed and
have been found to be satisfactory. In accordance with permit conditions,
Kalium Chemicals, Itd. of Rolling Meadows, Illinois 1s authorized to commence
injection into the above-referenced well.

Should you have any questions regarding the above information, feel free
to contact Patrick Saieh at (312) 886-4240. |

Sincerely yours,

N
/ Y I ‘
‘ kjr\ S TSI o l.—\. ﬁ:\}\
Richard J. Zdanowicz, Chief ‘
Underground Injection Control Section

cc:  William Iee, Michigan Department of Natural Resources
Charles Brown, The Cadmus Group

Printed on Racycled Papar
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WD-17J
CERTTFIED MAIL, Z 411 902 306
RETURN RECETPT REQUESTED .
Mr. Kyle M. Barbot

Kalium Chemicals, Ltd.
1395 135th Avenue
Hersey, Michigan 49639

C o Tk

AR
SR

Re: Authorization to Inject into the Following Well:
| Agency (1

MDNR Permit #M403 (United States Envirommental Protecticn
(USEPA} Permit #MI-133-3G-A002) in Osceola County, Michigan .
Dear Mr. Barbot: '

\ ot the addressee:
¢ ot this reueipt-

1

The results of the mechanical integrity demonstration and the completion

norized™eUen
T
kw1

report for the above-referenced well have been reviewed and have been found to

be satisfactory. In accordance with permit conditions, Kalium Chemicals, Iitd.
5. % of Hersey, Michigem is authorized to commence injecticn into the above-
@% : referenced well.

At \J Should you have any questions regarding the above information, feel free
8 : .

;_i to contact Patrick Saieh at (312) 886-4240.

e

S

‘%é Sincerely yours,

£

2a

=il

ol

25

BE

59

2= Richavrd J. Zdanowicz, Chief

" Underground Injection Control Section

cc:  Thomas Godbold, Michigan Department of Natural Rescurces
Charie: “~r7  The Cadmus Group

al
| N A \q'\\ . f)[//
. | - a 2145
bce: Lisa Perenchio, Enforcement Unit QE'&@ 9 /
Administrative File _ % : @/ ¢5
| bt /o ps- 7
9/ 12/ s

w@rg?/ ?/)3/%/ |






April 28, 1995
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CERTIFIED MATL P 140 825 105
RETURN RECEIPT REQUESTED

Kalium Chemicals, Ltd.
11461 Scuth 135th Averne o,

Hersey, Michigan 49639

Authorization to Imject into the Following Well:

Re:

143742 m Permit #M397 (United States Envirormental Protection
Agency (USEPA) Permit #MI-133- 3G-n002) in Osceola Coumty, Michigan

Dear Mr. Beamn:
The resulte of the mechanical integrity demonstration and the completion

I
g™
=

report for the above-referenced well have been reviewed and have been famd to
In accordance with permit conditions, Kalium Chemicals, Lid.

40U up ngy 3

3IER ‘apy g e 16 sy

be satisfactory.
of Hersey, Michigan is authorized to commence injection into the above-

Iy
2
‘noYsewyzog Jdisag

€181 DR yag)g
HIESS08 jilg

referenced well.
Should you have any guestions regarding the above informaticn, feel free

C ey

4 s pa
|5tite ayy
i yams

DR to contact Patrick Saieh at (312) 886-4240
= i ﬁﬁi’.
5k z Sincerely yours, '
1
WeE Richard J. Zdanowicz, Chief
s# Underground Injection Control Section
i
fReverse) cc: Thomas Godbeld, Michigan Depa:ctment of Natural Resources
Chaxles Brown, The Cadms Group

bee: Lisa Perenchio, Enforcement. Unit '
Administrative File p J’?ﬂ{qg
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CERTIFIED MAIL P 140 825 691
RETURN RECEIPT REQUESTED

Mr. Lawrence E. Bean

Kalium Chemicals, Ltd.

11461 South 135th Averue

Hersey, Michigan 49639

Re: BAuthorization to Inject into the Following Well:

Well #1044, MDNR Permit #391~934-767, (United States

Enviromental Protection Agency (USEFA) Pe.rmt #MI-133-3G-A002)

in Oscecla County, Michigan
Dear Mr. Bean:

The results of the mechanical integrity demonstration and the completion
report for the above-referenced well have been reviewed and have been found to
be satisfactory. In accordance with permit conditions, Kalium Chemicals, Ltd.
of Hersey, Michigan is authorized to cammence injection into the above-
referenced well.

Should you have any questions regarding the above information, feel free
to contact Patrick Saieh at (312) 886-4240.

Sincerely yours,

Richard J. Zdanowicz, Chief
Underground Injection Control Section

cc: William Iee, Michigan Department of Natural Resources
Charles Brown, The Cadmus Group
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Kalium Chemicals, Ltd.
11461 Scuth 135th Avenue
Hersey, Michigan 49639

Re: Authorization to Inject into the Following Well:
unf COGE 1 'Well MDNR Permit #387-934-767, (United States
—— Environmental Protection Agency (USEFA) Permit #MI-133-3G-A002)
in Osceola County, Michigan '

T e ai .

sE: B

238 & Dear Mr. Bean:

= 2 = . .

g:z 2 - .

E §§ = The results of the mechanical integrity demonstration and the completion
EEy § : :

§i§ % report for the above-referenced well have been reviewed ard have been found to
r,‘ié% g—g be satisfactory. In accordance with permit conditions, Kalium Chemicals, Lid.
Esz Sz . ' L
—EEE 55 . of Hersey, Michigan is authorized to commence injection into the above-

2EeE i% Should you have ary questions regarding the above information, feel free
EREZ g2

o -nd o4 .

gnie gé to contact Patrick Saieh at (312) 886-4240.

- ES g Eu.l " '

3ECE gk :

E‘%%E §=§ Sincerely ym:rs_, ‘

i3 8

=58l =%

= 2EE I ‘

Richard J. Zdanowicz, Chief

Underground Injection Control Section

cc: - William Iee, Michigan Department of Natural Resources
Charles Brown, The Cadmus Group :
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) Pem:.t #M-409

Dear Mr., Barbot:

The results of the mechanical integrity demonstratien and t;he stion
- reports for the above- f.f e wells have been raaewed and have b




| Re Authorizatm to mject mto* the Follmmxg Wells.

reports- for the wells referenced above - have been re'Vl

Kﬂ.:u.um 2.41A, Mbm Pemu.t m-44a amd Kalmm 2042, Mﬁm P&ma,t: m 449

#m: 133- 3G-A002) in- Oaceola C!omml:y, M:.ch:.gan

'rDeaer Barbot :

The results of therrechamcal intervity demonstratimandthe cct'@latim

andhave' foUnd

':to be satlsfactory In accordanae with permlt GOIldltJ.OIlS I'MC Petash Hersay _

- Ine. of Herﬁey, M:Lch:Lgan is authorized to cormem:e J_I‘ljeCtJ.On mto 'the wells

g the above mf@mtion, feel free
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CERTIFIED MATI. P 140 889 099
RETURN RECETPT REOUFSTED

Mr. Paul McMillen

IMC Kalium, ILtd.

1395 135th Avenue
Hersey, Michigan 49639

Re: Authorization to Inject into the Following Wells:

Kalium 2081, MDEQ Permit #M-437 and IEaliwn' w’MDEQ Permit #M-438
{(United States Environmental Protection Agency (USEPA) Permit
#MI-133-3G-A002) in Osceola County, Michigan

Dear Mr. McMillen:

The results of the mechanical integrity demonstration and the completion
reports for the sbove-referenced wells have been reviewed and have been found
to be satisfactory. In accordance with permit conditions, IMC Kalium, Ltd. of
Hersey, Michigan is authorized to commence imjection into the above-referenced
wells.

Should you have any questlons régarding the above infoimatibn, feel free

to contact Patrick Saieh at (312} 886-4240.

Sincerely yours, | ' M ‘ ( q

'-\sz\

Rebecca L. Harvey, Chief g‘ﬂ‘\q g

Underground Injection Control Branch

cc: Thomas Codbold, Michigan Department of Environmental Quality
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"REVIEW OF TEMPERATURE LOGS FOR PART (2) OF MI

Facility Name vperator
Hersey Mosaic Potash Hersey
Well Name Test [D NOmber USEPA Fermit Number Analysi
#1031 - 20086-095 MI-133-3G-A002 Patterson
County Clale Test Dale Analysis Dale
Osceola Michigan December 8, 2006 January 19, 2007

Well and Operational Information

ICong String Casing Length, Tt

Tubing Depth, Tt Date of Last Injection Is this a Mulﬁ-zone Faclity?
7862 unknown December 6, 2006 no
. |Depih io Base of USDW, fi. Name of Lowermost USDW Hour of Last Injection Other Zones Used at Facllity
725 Glacial Drift 07:45 N/A
|Depth to Top of Permitied 12, Name of [njection Zone Volume Tnjected in PastYear, gal  [Name of Shallower Injection Zone
5765 Salina used for production N/A
Plugged Back Depth, ft. Total Depth, ft Does Injeclate {emperature vary? | Depth to Shallower Injection Zone, #
7970 7970 unknown N/A
Calibration Information Logging Information
Low Gauge Temp, deg F High Gauge Temperature, deg t Time of start of Logging For Data Plot, Data Interval, it
73.8 1056.7 06:50 . b
ow | hermometer Temp, deg. F Hgh Thermometer Temp, deg. F Hours since injection Max Log Depth, ft.
71.6 103.4 48 6470
Were Log Readings Adjusted? Overall Appearance Good? Multiple Eog Runs? Maximurn Logging Speed, ft/min
no yes . yes 31.8
Observatlons '

|0 epth to Liguid Level, ft

Top of Receptive Strata, ft.

Depth of Most Extreme temp
erature in wellbore not affected by
injection

Depth of Most Extreme temp in 1Z, ft

surface N/A NDE NDE
Temperature at | otal Depth, deg F Bottom of Receptive Strata, ft. Most Extreme Temp above |£, ¢eg HMost Extreme Temp in IZ, deg b
140.13 N/A -0.00 ~ N/A
Top of Receptive Strata to top of I, it [Thickness of Receptive Interval, 1t .
N/A N/A
Analysis ,
[s a Log Available for Comparison? Are traces Essentially Congruent’? Depths of Intervals with Constant Temp over more than 50 ft. present?
YES no yes
What Well Log Used”? Is there a Pivot Pomt Top of Interval #1, it Top of Interval #2, ft
1061 no 4010 o
Wﬁ'é't Yeapy IFyes, What depth? # Baifam of Interval #1, % Hottom of Tnterval #2, """
2002 N/A 4405
IFYes, What témp¥ deg F Is"Constant Temp More or [és's' than Temp Abgve’s™ e
N/A Less .
Boes this Suggest Flow?™ "™ Does this Suggest Flow? ™™™
NO
Comments

The well has been used for production, causing the constant temperature along much of the wellbore.

YES

Does the Well Have External Mechanical Integrity?




Mosaic Potash Hersey #1031
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The 1031 well was recently used for extraction, so it shows much warming in the wellbore below about
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REVIEW OF TEMPERATURE LOGS FOR PART (2) OF M

Facility Name Operator
Hersey : Mosaic Potash Hersey
Well Name USEPA Permit Number Analyst
#1031 MI-133-3G-A002 Patterson
County : State Test Date _ Analysis Date
Osceola ___Michigan December 8, 2006 January 19, 2007
- S COMMENTS '

The log trace supplied by Michigan Wireline shows four small peaks at 2970°, 2980', 3003, and
3040'. These unexplained peaks are similar to others seen in the Mosaic wells tested this year.
On the first repeat pass of this section, a slightly larger, irregular peak was recorded at 3030". On
the second repeat pass, three smali peaks were recorded at 2970, 3010, and 3030". The cause
and the nonreproducibility of the peaks is unknown, but mechanical integrity does not appear to be
affected.
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REVIEW OF TEMPERATURE LOGS FOR PART (2) OF MI

Faciity Name OpeTE)r _
Hersey Mosaic Potash Hersey
Well Name Test 1D Number USEPA Permit Mumber Analyst
#1041 2006-080 MI-133-3G-A002 . Patterson
. [County State Test Date Analysis Date
Osceola Michigan November 22, 2006 December 12, 2006

" Well and Operational Information

Long String Casing Length, it

Tubing Depth, ft

Date of Last Injection

Ts this a Mulfi-zone Facility?

integrity.

Although the log has some unex

7898 0 November 20, 2006 _ no
Depth to Base of USDW, fi. Name of USDW Hour.of Last Injection Other Zones Used at Facility
800 Glacial Drift 21:00 ‘ N/A
Depth to Top of Permitted 17, It. Namae of Injection Zone Volume Tnjected in PastYear, gal Name of Shallower Injection Zone
5765 0 unknown : N/A
Plugged Back Depth, ft. Total Depth, ft Does Injectate Temperature vary? | Depth to Shallower Injection Zone, it
7950 7950 no : N/A
Calibration Information Logging Information
YCow Gauge Temp, deg High Gauge Temperature, deg. F 1ime of start of Logging For Data Plot, Data Interval, ft
35.1 108.4 12:40 2
[Cow Thermomeler Temp,. deg. F High Thermomster {emp, deg. & [Hours since injection Max Log Depth, ft.
34.1 107.5 41 6510.00
F\Nere Log Readings Adjusted? Overall Appearance Good? Multiple Log Runs? Maximum Logging Speed, f/min
NO ‘ Yes Yes 334
Observations _
Depth to Liquid Level, 1t Drepth to top of Active Injection, 1t Active [Z - top permitted [, # Tempenfature at Total Depth, deg F
Surface indeterminate N/A 138.69
Base Aflected by Surlace Effects, 1 Shallow Bedrock 1emperature, deg I |Depih of Most Extreme temp above [Most Exireme Temp above |2, deg F
indeterminate #N/A NA 0.00
op of conduchivity effect above 1Z, it |Deep Temp. Unafiected by injecfion  [Depth of Most Extreme temp in TZ, f{{Most Extreme Temp in TZ, deg F
6510 0.00 6510 138.69
ICalculated Termp at Surface, deg b Average Gradient /100 1t
#N/A #N/A
: _ Analysis
s a Log Available for Comparison? Are traces Essentially Congrusnt? Depths of Intervals with Constant 1emp over more than 50 ft. present?
Yes Yes NO
[What Wall Lag Used? ™™™ Js there a Plvot Point. Top of Interval #1, it Top of Interval #2, 1t
1061 No _N/A N/A
What Yeary e IFyes, What depth? 1t Bottom of Interval #1. 1 Bottom of Tntgrval #2) 1
2002 NA N/A 1 NA
Top of Receptive Strata, Tt. ¥ves, What ‘femp’'deg + (s Constant Temp More or L&ss than Temp Abgved o
NA 0.00 N/A N/A _
Botton of Receplive strata, 1. Thickness of Receptive Interval, Tt Uoes Hhis Siggest Flowy ™™ |Lices this Siggest Flow# ™
NA #VALUE! N/A N/A
Comments ‘

plained anomalies, they do not appear to indicate a loss of mechanical |

YES

Does the Well Have External Mechanical Integrity?




Mosaic Potash Hersey #1041
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Two small, unexplained peaks appear t 5010° and 5060'.
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REVIEW OF TEMPERATURE LOGS FOR PART (2) OF M

Facility Name Operator
Hersey : Mosaic Potash Hersey
Well Name USEPA Permit Number Analyst
: #1041 MI-133-3G-A002 Patterson
County State Test Date Analysis Date
Osceola Michigan | November 22, 2006 December 12, 2006
COMMENTS -'

Although 143 degree fluid was injected 2 days prior to the test, a zone of active injection Is not
apparent. ' :

In the main log, small sharp peaks are recorded at ~5010" and 5060". On repeat runs of these
depths, a peak was recorded at 4985, and then at 4975' and 5000'. The explanation offered is
that it has something to do with the fluid inside the casing, but this is not further explained. On the
first repeat pass, a peak was noted at 4985'. On the second repeat pass, peaks were recorded at
4975 and 5000'.
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REVIEW OF TEMPERATURE LOGS FOR PART (2) OF MI

Well and Operational Information

ooy Name Operator
Hersey Mosaic Potash Hersey
Well Name Test ID Number USEFPA Pemmit Number Analyst _
#1042 2006-096 MI-133-3G-A002 William Bates
County State Tesi Date Analysis Dale
Osceola Michigan. December 14, 2006 January 18, 2007

Long Slring Casing Length, it

Tubing Depth, it

Date of Last Injection

s this a Muli-zone Facility ?

7898 0 May 1, 1995 _ Yes
Depth o Base of USDW, ft. Name of Lowermost UsDW Hour of Last Injection Ofher Zones Used al Facility
' 800 Glacial Drift Reed City Dolomite
Depth to Top of Permitied 12, it |Name of Injection Zone Volume Tnjected in PastYear, gal [Name of Shallower Injection Zone
#PT 5765 Salina Reed City Dolomite
ugged Back Depth, ft. Total Depth, ft Does Injectate Temperature vary? | Depth to Shallower Injection Zone, fi:
8116 8116 Not Much 4000
Calibration Information Logging Information
FLOW Gauge femp, deg b High Gauge Temperature, deg. F Time of start of Logging For Data Plot, Data Interval, fi
62.7 104.9 : 5
JCow Thermometer Temp, deg. High Thermometer Temp, deg. F Days since last injection Max Log Depth, fi.
61.2 103.3 4245 5855
Were Log Readings Adjusted? Overall Appearance Good? Multiple Log Runs? Maximum Logdging Speed, t/min
No Yes ' Yes 30
Observations
Depth to Liquid Level, ft Top of Receptive Strata, fi. Depth of Most Extreme temp above |Depth of Most Extreme temp in [Z, ft
85 N/A 5810 _ 5850
‘Temperature at Total Depth, deg F Bottom of Receplive Strata, it. Most Extreme Temp above TZ, deg HMost Extreme Tempin 1Z, deg F
132.31 , N/A 132.11 132.32
Top of Recepfive Strala to top of IZ, ft [Thickness of Receptive Interval, ft
NA NA :
Analysis
5 aLog Available for Comparison™? Are traces Essentially Congruent? Depths of Tntervals with Constant Temp over more than 50 ft. present?
Yes = - Yes N/A : N/A
What Well Log Used”?™ ™" [s there a Pivot Point Top of Interval #1, 1t Top of Interval #2, 1t
, 1061 N/A . N/A N/A
- [Whatyeapy i yes, What depth? 1 Bt of interval #1, Bottom of Tnterval #2, /™"
2002 N/A N/A : N/A
_ iFves, What tTemp ¥ degt ™" Is Constant Temp WMore or Less than Temp Above?”
N/A N/A _ N/A
Boes this SlggestFlow? ™™™ Bioés ihis Suggest Flow™ ™™™
N/A N/A
Comments

YES

Does the Well Have External Mechanical Integrity?
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the temperature log that does not correlate to the gamma ray log.

The spike at 265 does not correlate with the gamma ray log. From 1810 to about 2395 there is a dip in
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REVIEW OF TEMPERATURE LOGS FOR PART (2) OF Ml

Facility Name Operator
Hersey Mosaic Potash Hersey
Well Name . USEPA Permit Number Analyst
#1042 - MI-133-3G-A002 William Bates
County State Test Date Analysis Date
Osceola __Michigan - December 14, 2006 January 18, 2007
COMMENTS :

In general, the temperature increases with depth in this well. There is an anomaly are about 260
ft. There also is an area of nearly constant temperature between 1810 and 2395 ft. The feature is
not understood, but does not likely indicate Ml failure. ' :
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REVIEW OF TEMPERATURE LOGS FOR PART (2) OF; Mi

acilr ame

Mosaic Potash, LLC

Operator
Mosaic Potash, LLC

vvell Name

Test ID Number

USEPA Permit Number

Analyst

Well and Operational Information

1044 2006-081 MI-133-3G-A002 Bill Bates
County otate Test Uate : - [Analysis Date
Osceola Michigan November 22, 2006 December 20, 2006

ICong Siring Casing Lengih, it Tubing Depth, Tt Date of Last Injecfion ‘ Is his a Muli-zone Faciity?
7934 0 November 15, 2006 yes
|Depth to Base of USDW, . Name of Cowermost USDW Hour of Last Injection Other Zones Used af Facility
672 Glaical Drift 12:00 Reed City Dolomite
IDepth o Top of Permitied 1Z, 1t Name of Injection Zone Volume Injected in PastYear, gal Name ot Shallower Injection Zone
9765 Salina Reed City Dolomite
IPlugged Back Depih, Ti. Total Depth, ft Uoes Injectate Temperature vary? | Depth fto Shallower Injection Zone, t
7950 7950 Not much 4000
Calibration Information Logging Information
ICow Gauge Temp, deg I High Gauge Temperature, deg. F Time of start of Logging For Data Plot, Data Tnierval, ft
35.1 108.4 06:40 5
Low Thermometer Temp, deg. F High Thermometer Temp, deg. F [Fours since injection Max Log Depth, ft.
34.1 107.5 164 6500
Were Log Readings Adjusted? Overall Appearance Good? ultiple Log Runs? Maximum Logging Speed, ft/min
No Yes 2 30
Observations :
Depth to Liquid Level, i Top of Receptive Strata, 1t Depth of Most Extreme temp above |Depth of Most Extreme temp in IZ, 1t
380 o N/A . 9785 . 6490
Temperature at Total Depth, deg F Bottom of Receptive Strata, fi. Wost Extreme Temp above [Z, deg HMost Extreme TempInTZ, deg F
137.13 N/A 133.12 137.13
Top of Receplive Strata to top of IZ, ft  {Thickness of Receptive Interval, it
NA NA
-~ Analysis _
[s a Log Available for Comparison? Are traces Essentially Congruent? Depths of Infervals with Constant Temp over more than 50 1t. present?
Yes Yes
What Well'Log' Used?™ Is there a Fivot Paint —|Top of Interval #1, it Top of Interval #2, 1t
2042 No .
[What Years I¥yes, What depth’e ft Botiom of Interval #1, %™ Bottom of Tnterval #2) it
2006 3325 |
I¥¥es What Temp? deg ¥ [s Corstant Termp More or Less than Temp Above’s s
1 1 7.73 ..........
tioes this Bliggest Flow? ™™ Bioas this Suggest Flow¥
Comments

The log appears clean and does not show any indication of upward movement of fluid.

YES

Does the Well Have External Mechanical Integrity?
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The dip in the temperature log, at 4000 ft, for well 2042 is likely due to offset injection at the Woodward
Injection well.

Temperature, deg F
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LOGS FOR PART (2) OF Mi

Well and Operational Information

REVIEW OF TEMPERATURE
[Fachity Name . Operator
Hersey Mosaic Potash Hersey ,
ell Name Test TD Number USEPA Permit Number Analyst
#1051 2007-007 MI-133-3G-A002 Steve Roy
County State Test Daie Analysis Daie
Osceola Michigan January 25, 2007 - March 6, 2007

Long String Casing Length, it

Tubing Depth, ft

Date of Last [njection

Is this a Multi-zone Faciity 7

7734 7800 January 18, 2007 yes
Depth to Base of USDW, 1. Name of Lowermost USDW Hour of Last Injection Other Zones Used at Facility
820 Glacial Drift . Reed City Dolomite
|Depth To Top of Permitted 1Z, 1t Name of Injection Zone Volume Tnjected in PastYear, gal  |Name of Shallower Injection Zone
5765 Salina Reed City Dolomite
[Fiugged Back Depth, Ti. Total Depth, ft Does Injectate Temperature vary? | Deplhio Shallower Injection Zone, ft
7892 - 7892 unknown -

Calibration Information

Logging Information

Low Gauge Temp, deg F High Gauge Temperature, deg. F ime of start of Logging For Data Plot, Data Interval, ft
59.4 102.2 5
ow Thermomefer Temp, deg. b High Thermometer Temp, deg. & IDays since last injection Max Log Depth, ft.
57.9 100.3 7 6445
JWére Log Readings Adjusted? Overall Appearance Good? Multiple Log Runs? Maximum Logging Speed, ft/min
unknown Similar to other Mosaic logs no 30

Observations

|Depth to Liquid Level, ft

Top of Receptive Strata, fi.
not run deep enough

IZ, ft

Depth of Most Extreme temp above

5765

Depth of Most Extreme temp in IZ, ft
not run deep enough

Temperature at Total Depth, deg F

Boftom of Receptive Strata, ft.

Most Extreme Temp above [Z, deg

Most Extreme Temp in [Z, deg F

139.10 not run deep enough 135.77 N/A
Top of Receplive Strata o top of IZ, 1t | Thickness of Receptive Interval, it
N/A N/A
Analysis _
Is a Log Available for Companson? Are fraces Essentially Congruent’? Depfhs of Intervals with Constant Temp over more than 50 ft. present?
Yes No No NA
What Weil'Log Used’? Is there a Pivot Point Top of Interval #1, It Top of Interval #2, Tt
1054 no NA NA
[What veary Tityes, What depth? it Bottom of Ynterval #1.1 Bottom "o Tnterval #2, %™
2006 NA NA NA
[f¥es, What Témp?deg T Is Constant Témp More or Less than Temp Above’s ™
0.00 _NA NA
bioes this Sugdest Fiow? Bices this Suggest Fiow? ™"
, NA NA
Comments

Appearance below 1000 ft is similar to other Mosaic Class Il logs though otherwise unusual. Similarly
|the irregularity in the trace is similar to other Mosaic Class lll logs. 1051 is a producing well.

YES

Does the Well Have External Mechanical Integrity?.




Mosaic Potash Hersey #1051
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Temp logs for both 1051 and 1054 show the wide temperature variations below 1000 ft seen in other
Mosaic Iogs 1051 and 2081 are producmg wells, 1054 is injecting. -
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Depths for 1051 have been adjusted by 120 ft to get better agreement at these depths.
Depths for 2081 have been adjusted by 120 ft to get better agreement at these depths.




REVIEW OF TEMPERATURE LOGS FOR PART (2) OF Mi

Facility Name OCperator

Hersey ' . |Mosaic Potash Hersey

Well Name : USEPA Permit Number Analyst

#1051 MI-133-3G-A002 __ Steve Roy

County State Test Date Analysis Date '
Osceola Mic@an January 25, 2007 March 6, 2007

COMMENTS

The 1000 series Class Il wells are near the Thomas #1-26. The cooling between 3230 and about
3400 ftis unexplained as is the cooling between 3900 and about 4700 ft. 1051 |s a producing well
and 1054 is an injection well.

Page 3




REVIEW OF TEMPERATURE LOGS FOR PART (2) OF M

[Faciity Name Operator
Hersey Mosaic Potash Hersey
ellName Test ID Number USEPA Permit Number Analyst
#1054 2007-008 MI-133-3G-A002 Steve Roy
ounty Stale Tesi Date Analysis Date
Osceola Michigan January 25, 2007 March 9, 2007

Well and Operational Information

Long String Casing Length, ft Tubing Depth, fi Date of Last Injection Isthisa Wﬁf—zone Facility?
7845 0 January 17, 2007 Yes
epth to Base of USDW, 1t. Name of Lowermost USDW Hour of Last Injection Other Zones Used at Facility
721 Glacial Drift Reed City Dolomite
epth to Top of Permmitied [Z, it Name of Injection Zone Volume Injected in Past¥ear, gal  [Name of Shallower Injection Zone
5765 Salina unknown Reed City Dolomite
lugged Back Depth, ft. Total Depth, it Does Injectale Temperature vary? [ Depth to Shallower Injection Zone, ft |
NA unknown 3984
Calibration Information - Logging Information
ICow Gauge Temp, deg F High Gauge Temperature, deg. Time of start of Logging For Data Flot, Data Interval, it
. 58.6 105.1 5
ICow Thermomefer Temp, deg. F High Thermometer Temp, deg. F Days since last injection Max Log Dept_:h, it.
57.3 103.9 8 6245
Mere Log Readings Adjusted? Overall Appearance Good? *Multlple Log Runs? Mexamum Logging Speed, ftfmin
Similar to other Mosaic
unknown logs No 30
Observations

Depth to Liquid Level, ft

Top of Receptive Sirata. ft.

Depth of Most Extreme temp active
above IZ, ft

Depth of Most Extreme temp in IZ, ft

surface 6150 6085 not run deep enough
emperature at Total Depth, deg F Botiom of Receptive Strata, fl. Most Extreme Temp above 1Z, deg HMost Extreme Tempin L2, degF
141.83 not run deep enough 142.11 N/A
Top of Receptive Strala to top of IZ, 1t | Thickness of Receplive Interval, ft
-385 NA
' Analysis
|ls'a Tog Available for Comparison?  [Are traces Essentially Congruent? Depths of Intervals with Constant Temp over more than 50 fi. present?
Yes no no
What Well og Used? [s there a Pivot Point Top of Interval #1, 1t Top of Interval #2, 1t
1051 no : NA : NA
What Year? ™ i yes, What depth’? & Bottom of inferval #1, Bottom of Interval #2,
2007 NA NA NA
iF¥es, What Temp?deg F [5"Constant Temp More or Léss than Temp Abgvghy e
NA NA NA
Bioes this Suggest Flow? "|tioces this Buggest Fiow’
NA NA
Comments

The 1054 log shows several features not seen in the 1051 log, éuch as the drop in temperature at
approximately 4400 ft. There is no sign of fluid leaving the injection zone.

YES

Does the Well Have External Mechanical Integrity?
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The 1054 2007 Merge Temp was run after the #1 054 2007 Temp because of anomalies in the first lag.
1051 is the producing well, 1054 the ingjction well for this pair.

DETAIL OF INJECTION AND CONFINING ZONES
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Although there is no distinct inflection point, the top of the active injection zone appears to be at
approximately 6150 ft. To align the two gamma ray traces requires an increasing offset at deeper
depths, probably because the wells diverge.




REVIEW OF TEMPERATURE LOGS FOR PART (2) OF M

Facility Name Operator
Hersey Mosaic Potash Hersey
Well Name USEPA Permit Number Analyst
#1054 : ' MI-133-3G-A002 . Steve Roy
County State Test Date . Analysis Date
Osceola Michigan . January 25, 2007 March 9, 2007
—__ COMMENTS "

Well #1054 is an injection well at this time, paired with #1051 as the producing well. A second log
was run in this well because the Michigan Wireline operator wanted to verify the anomaly at 4225
ft that appeared in the initial log. The initial log was logged running into the well, while the second
log was run coming uphole. There appears to be a pivot point between 2840 and 2930 ft: at
shallower depths, the second run is cooler while at deeper depths it is slightly warmer.
Temperature in the pivot zone is about 129 degrees. Comparison with #1051 shows that the
producing well is cooler throughout the logged interval. (Both wells were shut-in for seven to eight
days before the temperature logs were run.)

The strange "hump” seen between about 2750 ft and 4475 ft is not seen in otherlogs. The
sudden 5.7 degree drop between 4340 and 4475 (from 137.2 to 131.5 degrees) is not seen in the
cluster 2 well temperature logs nor in the currently available Cluster 1 logs. It is:approximately 70
ft deeper than the bottom of the Thomas well at 4274 ft. The top of the Reed City dolomite in well
#1054 is approximately 15 - 20 ft deeper than in the Thomas well (based on maps provided by
Mosaic in 2005). it is not clear that this is the explanation. There is a slight increase in gamma
ray activity below about 4500 ft but it seems unlikely that this represents a significant change in
lithology, though this could be investigated.

The cooling seen between about 3950 ft and 4300 ft is also unexpllained. though a similar feature
is seen in #1051and perhaps to a much smaller degree in #1041. It may be related to the
lithologic change that occurs at approximately 3950 ft. ‘

I5age 3




REVIEW OF TEMPERATURE LOGS FOR PART (2) OF Mi
acllity Name perator
Hersey Facility Mosaic Potash Hersey ,
Well Name est D Number EPA Permit Number Analyst
2031 20086-074 MI-133-3G-A002 . Steve Roy
County State estDate Analysls Dafe
Osceola Michigan November 2, 2006 December 20, 2006
Well and Operational Information '
Long String Casing Length, ft Tubing Depth, ft Date cf Last Injection Ts this a Mulli-zone Faciity f
7870 : < 5820 Qctober 30, 2006 ' Yes
|Depth to Base of USDW, 1T, Name of Lowermost USDW Hour of Last Injection Other Zones Used at Facillty
800 Glacial Drift 08:00 Reed City Dolomite
Depth ta Top of Permitted 12, 1t Name of Injection Zone olume Injected 1n PastYear, gal- [Name of Shallower Injection Zone
5765 ~ Salina Group Reed City Dolomite
Flugged Back Depth, ft. Tofal Depth, 1t oes Injeciate Temperaiure vary? | Depthio Snhallower Injection Zone, it
7950 7950 3920
Calibration Information Logging Information
ow Gauge Temp, deg F High Gauge Temperature, deg. F Time of start of Cogging For Data Plof, Data Tnterval, it
56.4 _ 101.6 08:16 5
Low Thermometer Temp, deg. F High Thermometer Temp, deg. F Hours since injection Max Log Depth, ft.
lw | 57.4 102.2 73 8520
ere Log Readings Adjusted? Overall Appearance Good? [FMultiple Log Runs? Maximum Logging Speed, ft/min
unknown Yes no : : 31
Observations
}Depth to Liquid Level, ft Top of Receptive Sirata, ft. Depth of Most Exireme temp above [Depth of Most Extreme tempin TZ, 1t
25 8470 6440 6475
Temperature at Total Depth, deg + Botiom of Receptive Strata, ft. Most Extreme Temp above 1Z, deg HMost Extreme Temp in IZ, deg F
135.50 : 6500 135.10 129.76
op of Receptive Sirata 10 op of 1Z, t | Thickness of Receplive [nterval, it
705 30
Analysis
s a Log Available for Comparison? Are traces Essentially Congruent? Depths of Intervals with Constant Temp over more than 50 ft. present?
Yes essentially Yes
What Well Uog'Used? ™ ™" Is there a Pivot Point Top of Interval #1, 1t Top of Interval #2, 1t
2031 ' no ' 1490 4450
|What Year? it yes, What depth? /™™ " Iotiom of Tnferval & R Boltom of Trterval 2, #
1996 NA 1560 ; 4525
IF¥as, What Temp? deg'F “"Ils"Eonstant Teémp More or Less than Temp Above’
NA more more
— |boes this Suggest Flow? ™ Boes this Suggest Flow? ™™
no no

Comments

Temperature trace has more than the usual amount of character, particularly below 1800 fi. For
purposes of comparison with the earlier log and estabilishing external mechanical integrity, this log and
the 1996 log are essentially congruent.

Does the Well Have External Mechanical Integrlty‘?

YES




¢ | — 300
140 | ¢ = .
W o 250
—
g 120 | s =1 | 200 &
[&]
S 400 ] //. L] | Z
)
2 AN~ |/ | | 190 g
© 80 : NV 4N ; i 100 =
5 A L] o
- 60 A |"!{ H‘If\%l‘s'“mwfﬂﬂ] W 4 B - e 50
T Ll bl
40 e | -0
0 2000 4000 6000
Depth, ft
9131 2006 TEMP 2031 1996 TEMP Casing
— —USDW base e =ne | njaction zone top e 2031 2006 GR
DETAIL OF INJECTION AND CONFINING ZONES
136 | 300
p 135 = ] 250
(@)} 134 B gt - S - _ : 8
S ) 200 =
s 133 - 2
2 150 &
. E 132 R R ,k /_ %
[(b]
g 131 — - -1 - 100
[1}]
=130 = — e 50
129 - 7 - 0
6400 6450 6500 '~ 6550
Depth, ft '
e 5331 2006 TEMP w031 1996 TEMP
—Casing —Top of Active Injection Interval

—8=Bottom of Active Injection Interval : ——— 2031 2006 GR




Facility Name
Mosaic Potash, LLC

Operator
Mosaic Potash, LLC

REVIEW OF TEMPERATURE LOGS FOR PART (2) OF M

well Name

Test ID Number

USEFA FPermit Number

Analyst

Well and Operational Information

2032 2006-073 MI-133-3G-A002 “William Bates
Lounty otate Test Late Analysis Date
Osceola Michi%n October 18, 2006 January 11, 2007

Cong Stmng Casing Length, 1t

Tubing Depth, ft

Date of Last Injection

Is his a Multi-zone Facility?

7795 5874 November 13, 2005. Yes
|Depthtc Base of USDW, 1t Name of Lowermost USDW Heour of Last [njection ~|Other Zones Used at Facility
804 Glaical Drift Reed City Dolomite
epth 0 Top of Permitted IZ, 1t Name of Injection Zong Volume Tnjected in PastYear, gal Name of Shallower Injection Zone
57695 Salina Reed City Dolomite
JPlugged Back Depth, fi. Total Depth, ft Does Injectate Temperature vary? | Depth to Shallower Injection Zone, ft
7810 7810 Not much 4000
Calibration Information Logging Information _
Low Gauge Temp, deg F High Gauge Temperature, deg. F Time of start of Logging For Data Plot, Data Interval, ft
55.7 77.6 _ 5
Low Thermometer Termp, deg. F High Thermometer Temp, deg. F F'Days since last injection Max Log Depth, fi.
56.6 76.6 339 . 6775
Were Log Readings Adjusted? Overall Appearance Good? JfAultiple Tog Runs? Maximum Logging Speed, ftfmin
No Yes Yes - 274
Observations
IDepth to Tiquid Cevel Tt Top of Receptive Strata, ft. Depth of Most Extreme temp above |Depth of Most Extreme temp in IZ, ft
N/A N/A N/A
Temperature at Total Depth, deg F Bottom of Receplive Strata, ft. Most Extreme Temp above IZ, deg HMost Extreme Temp in £, deg F
140.87 N/A N/A N/A
Top of Recepfive Strata to top of [Z, Tt [Thickness of Receptive Interval, it
' N/A N/A
Analysis _ |
s a Log Available for Comparison? Are traces Essentially Congruent? Depths of Intervals with Constant Temp aver mare than 50 ft. present?
) Yes Yes N/A N/A
What Well Tog Used? ™ Is there a Pivot Point Top of Interval #1, Top of Interval #2, 1t
2031 Yes N/A N/A
TWhatYear? it yes, What depth ¥ /™ Hotiom of thigrval #1, Botiom of Tntsrval #2 /"
2006 1650 N/A N/A
t'Yes, What Temp? deg F [s" Constant Yemp More or Less than Yemp Abgvey ™
96.12 N/A N/A
Boes this Suggest Flow?™ ™™ Biges this Sluggest Flow? ™"
N/A ' N/A

Comments

The log states that the temperature of the most recent injectate was 125 F.

YES

Does the Well Have External Mechanical Integrity?
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At the time of the test the well was shut for almost one year. The first 3000 feet of the log appears very
irregular. The log does not reach the active injection zone. There is an anomaly around 4685 feet
which is explained in the report as an artifact of the tool. There also appears to be an anomaly in the
gamma ray log around 6645 feet, which is not described in the report. This spike is labeled RA marker

on the original log.

DETAIL OF INJECTION AND CONFINING ZONES
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REVIEW OF TEMPERATURE LOGS FOR PART (2) OF Mi

Facility Name Operator
'IMosaic Potash, LLC Mosaic Potash, LLC
Wall Name ' USEPA Permit Number Analyst
2032 MI-133-3G-A002 William Bates
County State Test Date Analysis Date
Osceola ~_Michigan - Qctober 18, 2006 Jénuary 11, 2007

COMMENTS

The most interesting aspect of this temperature log is the lack character. One explanatlon for this
could be that prior to the test well2032 was in production mode. As the fluid is being produced, it
would warm the strata above the injection zone. This would also explain the relatively high
temperature of the injectate at the surface during the logging of the well. Although this might
explain the featureless temperature log it is still odd that this effect would still be present 339 days
after the well was shut in.

The active injection zone of this well was not able to be determlned because the tool was not
lowered to a sufficient depth to identify it.
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REVIEW OF TEMPERATURE

LOGS FOR PART (2) OF MIl

Well and Operational Information

[Faciity Name operaor
Hersey Mosaic Potash Hersey
vvell Name Test TD Number USEPA Permit Number Analyst
2041 2008-078 MI-133-3G-A002 Steve Roy
county olate Test Date Analysis Date
Osceola Michigf\n October 31, 2006 December 21, 2006

Pepth to Top of Peris, 1t

Tubing Depth, it

Date of Last Injection

s this a Multi-zone Facity ¢

7718 7402 October 11, 2006, yes
Depth to Base of USDW, it. Name of Lowermost USDW Hour of Last Injection Other Zones Used at Facility
804 Glacial Drift Reed City Dolomite
Depth to Top of Permitied [Z, Tt Name of Injection Zone Volume Injected in PastYear, gal Name of Shaflower Injection Zone
5765 Salina Group Reed City Dolomite
lugged Back Depth, it. Total Depth, ft Does Injectate Temperature vary? | Deptn to Shallower Injection Zone, ]
7896 7896 3986
Calibration Information Logging Information
Low Gauge Temp, deg High Gauge Temperalure, deg. F Time of start of Logging For Data Plot, Data Interval, ft
JL 46.5 107 1 10:12 1
ow Thermometer Temp, deg. F High Thermometer Temp, deg. F Days since last injection Max Log Depth, ft.
45.1- 106 20 1501
ere Log Readings Adjusted? Overall Appearance Good? ultiple Log Runs? Maximum Logging Speed, ft/min
unknown yes no 51
Observations

Depth to Tiquid Level, ft

Top of Receplive Strata, ft.

Depth of Most Extreme temp above

Depth of Most Exfreme tempin IZ, 1t

the zone of interest.

indeterminate 6829 _indeterminate
emperalure at Total Depth, deg F Bottom of Receptive Stralta, It Most Extreme Temp above IZ, deg QMost Extreme Temp in [Z, deg F
94.77 indeterminate 94.77 N/A
Top of Recephive Strata to top of 1Z, it | 1hickness of Receptive Interval, it
NA
_ Analysis
[s a Log Available for Comparison? Are fraces Essentially Gongruent? Depths of Intervals with Constant Temp over more than 50 fi. present?
Yes yes
What Well Log Used? [s there a PIlvot Point Top of Interval #1, it Top of Interval #2, Tt
1 044 es ------------
What Year? It'yes, What depth™? i Batiom of Interval #1, 1 Boitom of Tnterval 82,1 "
2006 Y |
IF Yes, What Temp¥'deg F 18" Eonstant Temp More or Less Than Temp Above?
97.42 . . N
tices this Suggest Flow? Boes this Suggést Flow? ™"
Comments

Pivot point exists but is not meaningful due to sseparation of wells and the near parallelism of traces in

YES

Does the Well Have External Mechanical Integrity?
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REVIEW OF TEMPERATURE LOGS FOR PART (2) OF M|

Facility Name Operator
Hersey Mosaic Potash Hersey
Well Narme USEPA Permit Number Analyst
2041 MI-133-3G-A002 - Steve Roy
_|County State Test Date Analysis Date
Osceola Michigan October 31, 2006 December 21, 2006
) COMMENTS '

Injection zone for the two Class | wells at this site is the Reed City Dolomite. The top of the
injection zone is 3984 - 4150 in the Woodward, 3917 - 4085 in the Thomas. This aligns
reasonably well with the cool anomaly in this temperature log. The log from well #1044 is far from
well #2041, which may explain some of the differences in the details of the curves.
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REVIEW OF TEMPERATURE LOGS FOR PART (2) OF MI
TaeTy Name Operator 1
Hersey Facility Mosaic Potash Hersey, LLC
Well Name Test U Number USEPA Perrmit Number Analyst
#2042 2006-075 MI-133-3G-A002 Gerrish
County oiate Test Late Analysis Date
Osceola Michigan November 8, 2006 December 11, 2006

Well and Operational Information

Long String Casing Length, it

Tubing Depth, 1t

Date of Last [njection

Is this a Muiti-zone Facillty?

Log looks good.

L 7797 7400 Qctober 11, 2006 _ Yes
epth to Base of USDW, ft. Name of Lowermost USDW Hour of Last [njectign j Other Zones Used at Facillty
554 Glacial Drift Reed City Dolomite
[Cepth to Top of Permitted [Z, Tt Name of Injection Zone Volume Injected in PastYear, gal  [Name of Shallower Injection Zone
5765 Salina Group ) Reed City Dolomite
|Plugged Back Depih, Tt Total Depth, 1t Does Injeclate Temperature vary? | Depth o Shallower Injection Zone, ft
7906 7906 Not much - 3920
Calibration Information : Logging Information
Low Gauge Temp, degF High Gauge Temperature, deg. | Time of start of Logging For Data Plot, Data Interval, it
75.3 107.2 ) 06:13 : 5
ow 1hermomefer Temp, deg. b (Fiigh Thermometer Temp, deg. F ays since last injection Max Log Depth, ft.
73.8 105.6 ' 28 6817
[Were Log Readings Adjusted? Overall Appearance Good? |MuTtple Log Runs? Maximum Logging Speed, f/min
No Yes No
Observations
[Depth to Liquid Level, ft Top of Receptive Sirata, ft. Depth of Most Extreme temp above [Depth of Most Extreme temp i [Z, ft
N/A N/A 6817 _ N/A
Temperature at Total Depth, deg F Botiom of Receptive Strata, ft. Most Exireme Temp above 1Z, deg QMost Extreme Temp in [Z, deg F
140.74 NA 140.74 N/A
Top of Receplive Strata 10 op o1 1Z, it | Thickness of Receptive Interval, Tt
Analysis
s a Log Avallable for Comparison’? Are traces Essenttally Congruent? Depihs of Intervals with Constant 1emp over more than 50 1t. present?
Yes : Yes N/A N/A
What WellTog Used? ™ Is there a Fivot Point Top of Interval #1, i Top of Interval #2, 1t
#2042 - No N/A | N/A
NWRaEygaps [IF yes, What dépth’? Botiom of Interval #1, % Boitom of interval 2, #
2001 | N/A N/A
it Yes, What Temp? deg [5 Constant Temp More or Less than Temp Above’?
CN/A . NA
Boes this Suggest Flow?™ ™ Diges this Suggesi Flow" ™"
N/A N/A
JComments

YES

Does the Well Have External Mechanical Integrity?




Comparison of the current and previous logs showing convergence near the injection zone. The
injectate temperature is very warm, still over 150 degrees F at the deepest logged depth.

This is the Reed City Dolomite into which the two Class | wells inject. It is the only interesting feature.
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REVIEW OF TEMPERATURE LOGS FOR PART (2) OF MI

Facility Name Operator
Hersey Facility Mosaic Potash Hersey, LLC
Well Name USEPA Permit Number Analyst
#2042 MI-133-3G-A002 Getrish
County State Test Date Analysis Date
Osceola Michigan November 8, 2006 December 11, 2006
COMMENTS

The logs indicate injection of a very warm liquid which leaves the well bore beneath the deepest
logged depth. The rock around the well bore has warmed as a result of heat loss from the
injectate. A few areas near the surface may reflect the effects of some flow within the shallow
aquifers. There is little heating resulting from loss of heat from the surface facility indicated.
Essentially, the log indicates a rather predictable progress of heating.
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REVIEW OF TEMPERATURE LOGS FOR PART (2) OF MI

Facilty Name ] Operator
IMC Hersey : Mosaic
vvell Name Test ID Number USEPA Permit Number Analyst
2061 2006-076 MI-133-3G-A002 Patterson
Counly State Test Dafe Analysis Dafe
Osceola Michig_;an November 9, 2006 November 27, 2006

Well and Operational Information

[Cong Siring Casing Length, ft

Tubing Depth, 1t

Date of Last Injecticn

Is this é Multi-zone Facity ?

7800 0 May 24, 2004 NO
Depth tc Base of USOW, Tt. Name of USDW Hour of Last Injection Other Zones Used at Facility
- 800 Glacial Drift . N/A
Depth to Top of Permitted IZ, 1t Name of Injection Zone Velume Tnjecled in PastYear, gal Name of Shallower Injection Zone
5675 Salina unknown N/A
Plugged Back Depth, ft. Total Depth, ft Does Injectate Temperature vary? [ Depth to Shallower Injection Zone, it
7910 8066 no ' N/A
Calibration Information Logging Information
: P_ow Gauge Temp, deg F High Gauge Temperature, deg. F Time of start of Logging For Data Plot, Data Interval, it
72.5 986 . 06:30 0.5
[Cow Thermomeler Temp, deg. F High Thermometfer Temp, deg. F Days since last injection Max Log Depth, ft.
71.3 97.4 899 6820.00
Were Log Readings Adjusted? Overall Appearance Good? Multiple Log Runs? Maximum Logging Speed, ftimin
' NO NO YES 27
: Observations
Depth to Liquid Level, fi Depth to top of Active Injection, ft Active TZ - top permitted 12, 1t ‘Temperature at Total Depth, deg F
lB Surface N/A N/A 140.57
ase Affected by Surface Effects, ft Shallow Bedrock Temperature, deg I |Depth of Most Extreme temp above [Most Exireme Temp abeve 12, deg F
350 , 77.76 N/A . #N/A
Top of conductvily efiect above 12, It |Deep Temp. Unaflected by Injecfion | Depth of Most Extreme temp in 1Z, fijMost Exireme Temp in 12, deg F
6818 140.57 6818 140.57
alculated Temp at Surface, deg F Average Gradient ,F/100 It
74.36 0.97
_ _ Analysis
s a Log Available for Comparisen’? Are fraces Essentially Congruent’s Depihs of Intervals with Constant Termp over more than 50 ft. present?
Yes Yes Yes
What Well' Log Used™? s there a Pivot Point Top of Interval #1, 1t Top of Interval #2, it
1061 NO 3375 -
[What'Year? ¥ yes, What depth? ™" Boitom of Interval #1.6 Bottorm of Tnterval &2, i
2002 N/A 3425 1.
i Yes, What Temp? deg F fs"Eonstant Temp More or Léss than Témp Aboves ™™
#N/A Less ‘
Boes this Blggest Flow? Bioes this Suggest Flaws ™™
NO
Comments

Although the log is erratic, it does not indicate a loss of external mechanical integrity.

YES

Does the Well Have External Mechanical Integrity?
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In general, the log has many erratic little bumps and dips. Note that ihjection is occurring below the
bottom of the casing, which was not logged.

DETAIL OF INJECTION AND CONFINING ZONES
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REVIEW OF TEMPERATURE LOGS FOR PART (2) OF MI

Facility Name , Operator :
: IMC Hersey Mosaic 51
Well Name USEPA Permit Number Analysi.
2061 MI-133-3G-A002 - Patterson
County State Test Date Analys.is' Date
Osceola Michigan - November 9, 2006 November 27, 2006
- ' — COMMENTS '

In general, the temperature profile is somewhat erratic. Some of the character of the temperature

log correlates well with the gamma activity. However, a very high (over 600 cps) gamma. peak was |

recorded at about 4000", and another significant peak around 4170’ (nearly 200 cps). Although
the 2006 log for well #2061 is similar to the 2002 log for well #1061, the gamma peaks are absent
in the the 2002, well #1061 trace. It is likely that the spikes are due to deposﬂs on the |nS|de of
|the casing. _

The small peaks in the temperature profile around 5120' and 5140' are unexplai'ned When repeat
logs were run of these depths, sharp peaks were logged at 5120°, and then at 5105', 5150', and
5165' The cause of the peaks, and the cause of their irreproduceability, are unknown

The depths where injectate is emplaced cannot be determmed because the log was not run to the
base of the casing. : :
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REVIEW OF TEMPERATURE LOGS FOR PART (2) OF MI

oy NEme
Mosaic Potash, LLC

Operator
Mosaic Potash, LLC

Well Name Test 1D Number USEPA Permit Number Analyst
2062 2006-077 MI-133-3G-A002 William Bates
County Stafe Test Date _ Analysis Date

Osceola Michigan November 8, 2006 January 12, 2007

Well and Operational Information

Long String Casing Length, ft

Tubing Depth, ft

Date of Last Injection

Ts This @ Muli-zone Facility?

The temperature of the most recent |nJectate was 131 F.

7870 5990 May 24, 2004 Yes
[Depth to Base of USDW, it. Name of Lowermost USDW Hour of Last Injection Other Zones Used at - acility
, 804 Glaical Drift Reed City
Depth to Top of Permitted 12, 1t Name of Injection Zone Volume Injected in PastYear, gal  [Name of Shallower Injection Zone
6090 Salina Reed City
lugged Back Depth, ft. Total Depth, ft Does Injectate Temperature vary? | Depth to Shallower Injection Zone, ft
7950 7950 Not much 4000
Calibration Information Logging Information
ICow Gauge Temp, deg F High Gauge Temperature, deg. F Time of start of Logging For Data Plot, Bata Interval, ft
_ 75.3 107.2 5
Low Thermomeler Temp, deg. & High Thermometer Temp, deg. F |Days since lastinjection Max Log Depth, 1.
73.8 '105.6 898 6810
Were Log Readings Adjusted? Overall Appearance Good? multlple Log Runs? Maximum Logging Speed, ftfmin
No Yes No 28
Observations :
Depth to Tiquic Level, ft Top of Receplive Strata, ft. Depth of Most Extreme temp above [Depth of Most Extreme temp in [, 1t
415 N/A N/A N/A
Temperature at Total Depth, deg F Botiom of Receptive Strata, ft. Maost Exireme Temp above 1Z, deg HMost Extreme Temp in 1Z, deg F
| 140.95 N/A N/A N/A
Top of Receptive Strata Totop of [Z, Tt | Thickness of Recepfive Interval, 1t
N/A N/A
' Analysis :
s a Log Avallable for Comparison? Are traces Essentially Congruent? Depths of Intervals with Gonstant 1emp over mare than 50 fl. presents
Yes ‘Yes N/A N/A
\Whai Well Log Used? [s there a Fivol Foint Top of Interval #1, 1t Top of Interval #2, it
2062 No N/A N/A
What Year? " ifyes, What depth”? Botiom of Tnierval #1, Bottom of tnterval &2,
1996 N/A N/A _ N/A
i Yes, What Temp¥ dég F Is Constant Temp More or Less than femp Abgvé? ™
N/A N/A N/A
Baes this Buggest How? ™" Dioes this Slggest Flaw™s ™™™
N/A N/A -
Comments

YES

Does the Well Have External Mechanical Integrlty‘?
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The data interval is different for the two logs. The log from 2006 has a data interval of 5 ft, whereas the
data interval for the data from the 1996 is 50 ft. The 1996 log is also the preinjection log for this well.
The first 2000 ft of the 2006 log appears to be very irregular. There is an anomaly around 3315 ft. In
Michigan Wireline's report they state that this anomaly appears in other wells in the area. While this
anomaly is found in other wells, it is the most pronounced in well 2062. This anomaly does not show up
on the 1996 log.
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The active injection zone cannot be identified in this temperature log. The temperature log was not
lowered to a sufficient depth to identify it.




REVIEW OF TEMPERATURE LOGS FOR PART (2) OF M

Facility Name Operator
Mosaic Potash, LLC Mosaic Potash, LLC
Well Name 'JUSEPA Permit Number Analyst :
2062 MI-133-3G-A002 William Bates
County State Test Date Analysis Date
Osceola Michigan November 8, 2006 January 12, 2007
~ COMMENTS B

Although this well passes part 2 of the MIT; the temperature log has raised some concemns. The
hump in temperature log around 3315 ft has not been explained. This observation has been
identified in other wells like 2061, 2031, and 2041. If this is a natural feature it seems odd that it
does not show up in the other half of the paired wells. Please identify the reason for this anomaly.
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REVIEW OF TEMPERATURE LOGS FOR PART (2) OF Mi

acility Name Dperator
Hersey Facility Mosaic Potash Hersey, LLC
Wel Name Test D Number USEPA Permit Number Analyst
2081 2006-097 MI-133-3G-A002 Roy/Gerrish
County otate est Date AnEW‘gEDate
Osceola Michigan December 13, 2006 January 8, 2007

Well and Operational Information

"L?ng String Casing Length, it

Tubing Depth, ft

Date of Last Injection

s this a Mult—zone Facillty?

7718 5850 December 10, 2006 ‘ Yes
Depth to Base of USDW, ft. Name of Lowermost UsDW Hour of Last injection Other Zones Used at Fagility
804 Glacial Drift 21:00 Reed City
i'D_epfh to Top of Permitted 1, it [Name of Injection Zone Volume Injected in PastyYear, gal Name of Shallower Injection Zone
5701 . Salina Group Reed City
[Plugged Back Depth, 1t otfal Depth, ft Does Injectate Temperature vary? | Depth:o Shallower Injection Zone, ft
7750 7750 unknown
Calibration Information Logging Information
[Cow Gauge Temp, deg & High Gauge Temperature, deg. F Time of start of Logging For Data Plot, Uata Interval, tt
55.3 104.4 12:50 ‘ 5
[Cow Thermometer Temp, deg. F High Thermometer Temp, deg. F ]Hours since injecfion WMax Log Depih, 1i.
53.7 102.2 65 6475

Were Log Readings Adjusted?

unknown

Overall Appearance Good?

Four spikes between
2950 - 3100' '

Mulfiple Log Runs?

No

Maximum Logging Speed, ft/min

30

Observations

Depth to Liquid Cevel,
surface.

Top of Receptive Strata, ft.
N/A

Depth of Most Extreme temp above

NA

Depth of Most Extreme temp in (Z, ft

NA

emperature at Total Depth, deg F

Bottom of Receptive Strata, ft.

log did not go deep

Most Exireme Temp above 1Z, deg

Most Extreme TempinTZ, deg F

136.44 enough " NA N/A
Top of Receptive Strata to top of IZ, & [Thickness of Receptive Interval, 1t
not discernible NA
Analysis
s a Log Available for Comparison? Are traces Essentially Congruent? Depths of intervals with Constant Temp aver more than 50 ft. present?
yes, two no no
\What Well Log Used? s there a Fivot Foint Top of Interval #1, Top of Interval #2 i
2082 _no _ NA ) NA
\Whai Year? e IFyes, What depth¥ """ [Hotiom of Interval #1, % Botiom of Trterval #2 "™
2006 NA NA NA
[What WelTog Ussd? ifYes, What Temp¥? deg F is Constant Temp More or Les$ than Temp Abwe®
: 2081 NA NA NA
WWhat Year? tioes this Suggest Flow? Dides tRis Siiggest Flow¥ ™™
1998 "NA NA
Comments

character.

Traces of the 2006 2081 and 2082 wells are somewhat congruent below about 2000 ft, though the
2081 lacks the change in 2082 at just below 4000 ft. Above 2000 ft they have radically different

Does the Well Have External Mechanical Integrity?
External mechanical Integrity has not been demonstrated.




~

2006 logs do not go deep enough to detect the active injection zone; 2082 log ohly goes to 5800 ft,

6000 6200 6400 6600 6800 7000 7200 7400 7600 7800

2081 2006 TEMP

= Casing

- Depth, ft

——2081 1998 Temp

- 2081 2006 GR

Mosaic Potash Hersey, LLC 2081 |
| I A R R
140 a ?;Lﬁ
W — /-—- 250
% 120 ?ﬂ( p— ____7__,g__ - ] o
° l 200 o
- V1 -1 °
2 100 — T | —— =
= ‘ | 150 =
© <
@ 80 —/— M - 100
E O
©
|— 60 A il U S APV R | 50
[ NM fv\wwt f ' Wﬁ '
40 | f t \ —t—" 0
0 1000 2000 3000 4000 5000 6000 7000
Depth, ft
e 5081 2006 TEMP 2082 2006 TEMP Casing — ~—USDW base
=w= ~~-|njection zone top ======2081 1998 Temp - 2081 2006 GR 2082 2006 GR
Note varying character between the two 2006 traces.
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REVIEW OF TEMPERATURE LOGS FOR PART (2) OF Ml

Facility Name Operator :
Hersey Facility Mosaic Potash Hersey, LLC -
Well Name - |USEPA Permit Number Analyst
2081 : MI-133-3G-A002 Roy/Gerrish
County State _ Test Date Analysis Date .
- Osceola Michigan December 13, 2006 “January 8, 2007
COMMENTS ‘ '

Temperature at the surface is unusually high - approximately 100 degrees. Although this is noted
in the company's report, no explanation is given. Well #2081 was last used 65 hrs prior to being
logged - but there is no indication whether it was used for injection or production. The company
should be asked to provide this information. This well was drilled in November 1997, the 2006 log

is radically different than the 1998 log. In 1998, the peak at about 3250 ft was attributed to this
well's borehole passing near the borehole of the Woodward well. There is no sign of this in the
2006 log. The small blips between 2950 and 3100 ft are not repeatable; they are attributed in the
report to fluid inside the casing but why this would be so is not explained. Similar small peaks are
found in other Mosaic logs at widely varying depths, so they would seem to have an electrical or

" |mechanical cause and not be due to lithology or flow. Although the top of the permitted injection
zone is at 5701 ft, the active injection is taking place below 7000 ft.

This log does not have the wide temperature fluctations between the surface and about 2000 ft
seen in all but one other of the other 2000-series wells. (The other is #2032.) These variations are
particularly wide in this well's partner, #2082. They are due to differences in the thermal
conductivity of the materials surrounding the well in which the gradient between the injectate and
the rock is steep. (That is, their temperatures differ greatly.) As a result, there can be sharp
changes in temperatures along the well bore when there is no vertical movement of fluids.
However, temperature effects due to conductivity differences are overwhelmed by convective
effects when there is vertical movement of liquid. it is possible that those variations are masked in
this well by the stronger influence of flow in the well bore. This flow could be inside or outside the
casing. We need more information about how the well was tested and its most recent use to help
determine this. Mosaic must prove that this apparent flow is inside the casing. ThIS mlght require
re-running the log.

This log bears some resemblance to that of #2032 though the temperature in #2032 is lower than

lin this well down to about 6000 ft. Below 6000 ft, the temperature in #2032 continues to increase,

while in this well it is approximately constant. Although the monthly monitoring reports show

activity in the two wells in this pair (2081 and 2082), it is only in comblnatlon not which was being
used for injection and which for production.

Page 3
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REVIEW OF TEMPERATURE LOGS FOR PART (2) OF Mi

TaeTty Name Operator
Hersey Brine Field Mosaic Potash Hersey
Well Name TesT 10 Number USEPA Permit Number Analyst
#2082 2006-098 MI-133-3G-A002 ~ Gerrish
County olate Test Date Analysis Date
Osceola Michigan December 13, 2006 January 8, 2007

Well and Operatlonal Information

[Depth o Top of Perts, it

Tubing Depth, ft

Date of Last Injection

Is this a Muli-zone Faclity?

warm injectate.

7612 , December 11, 2006 Yes
Uepth to Base of USDW, . Name of Lowermost USDW Hour ot Last Injection Other Zones Used at Facility.
801 ‘Glacial Drift 09:00 Reed City Dolomite
Depth to Top of Permitted |Z, it Name of Injection Zone Volume Injected in PastYear, gal Name of Shallower Injection Zone
5701 Salinas Group Reed City Dolomite
Plugged Back Depth, it. Total Depth, it Does Tnjectate Temperature vary? | Depth to Shallower Injection Zone, ft
7715 7715 3900
JL Calibration Information Logging Information
ow Gauge temp, deg F High Gauge Temperature, deg. F Time of start of Logging For Data Plot, Data Interval, ft
53.7 102.4 06:51 5
[Cow Thermometer Temp, deg. & High Thermometer Temp, deg. F P—lours since injection Max Log Depth, it.
55.3 104.2 47 ‘ 5793
[Were Log Readings Adjusted? QOverall Appearance Good? [FMultiple Tog Runs? Maximum Logging Speed, ifmin
No Yes No 30
Observations
IDepih to Tiquid Level, Top of Receptive Strata, t. Depth of Most Extreme temp above [Depth of Most Extreme temp in 12, {t
0 Not logged N/A . N/A
Temperature at Total Depth, deg F Bottom of Receptive Strata, ft. Mcst Extreme Temp above IZ; deg HMost Extreme Temp in 12, deg F
132.85 Not logged N/A | N/A
Top of Receplive Strata 1o top of IZ, T | Thickness of Receptive Interval, fit
N/A N/A
Analysis
Is a Log Available for Comparison®? Are traces Essentially Congruent? Depths of Intervals with Constant Temp over more than 50T present?
Yes No N/A N/A
VWhat Well Log Used? ITs there a Pivof Poirt Top of Interval #1, it Top of Interval #2, ft
#2082 No N/A N/A
Wihat Yeary Fyes, What depth ¥ | Hottom ot Inierval #1, 1 Hoitom of fnierval #2)
1998 NA N/A : N/A
IFYes, What Temp? degt™ " {8 Constant Temp More or Less fhan Temp Aboves™ ™
N/A 1 N/A N/A
Does This Slggest Flow? ™™ Lices this Sliggest Fiow
N/A N/A
Comments ‘

Preparation of the well and logging method are acceptable. Results confirm long term |nject|on of

YES

Does the Well Have External Mechanical Integrity?




Mosaic Potash Hersey #2082
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The high temperatures through the well bore indicate long-term injecfion of a relatively wafm waste. Thej
irregular pattern above 2000 feet, probably indicates the presence of aquifers with some flow.
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Note the general correlation of lower temperatures to cleaner lithology and possible aquifers.




REVIEW OF TEMPERATURE LOGS FOR PART (2) OF MI

Facility Name Operafor :
Hersey Brine Field Mosaic Potash Hersey
|Well Name USEPA Permit Number Analyst
#2082 MI-133-3G-A002 Gerrish
County State Test Date Analysis Date
Osceola Michigan December 13, 2006 January 8, 2007
_ COMMENTS '

The log looks quite normal given the circumstances of the logging operation. The temperature
profile still includes reversals of gradient because of the short shut-in time relative to the length of
injection and difference of the geothermal temperatures along the well bore and the injectate.

Tool anomalies are observed on the main pass centered at depths of 4680, 4700, 4752, 4990,
and 4810 feet. Repeat runs were made to check these areas. The anomalies did not repeat at
those depths, but similar anomalies were observed in the same depth range.
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COMPLAINANT'’S
EXHIBIT 5



Date of Newly '

Well Number Construction ];;::l?:nli‘::lt | Comple?ed ;
Date Integrity Test Mechanical
_ Integrity Test:
1011 11/17/84 None 5
1012 01/04/85 None
1013 06/11/92 None
1014 07/02/95 None
1031 10/15/94 None 12/08/06
1032 11/15/94 10/14/96
1041 05/23/90 None 11/22/06
1042 03/04/94 " 03/04/94 12/14/06
1044 11/28/93 None 11/22/06
1051 05/25/85 None 01/25/07.
1054 08/02/93 None 01/25/07
2031 03/27/85 None 11/02/06
2032 11/15/94 10/14/96 10/18/06
2041 07/23/00 11/30/00 10/31/06
2042 08/29/00 11/30/00 11/08/06
2061 05/30/85 None 11/09/06
2062 08/20/96 10/14/96 11/08/06
2081 05/15/98 05/13/98 12/13/06
10/22/97 05/13/98 12/13/06

2082




" COMPLAINANT’S
'EXHIBIT 6
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: M g . UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
& ' : REGION 5
- 77 WEST JACKSON BOULEVARD
CHICAGO. IL 60604-3590

AEPLY TO THE ATTENTION TF

MEMORANDUM 7

SUBJECT: Revised UIC Region 5 Administrative Order Penalty
Policy

TO:A Addressees )

FROM: Edward P. Watters, Chief é;ﬁ?

Safe Drinking Water Branch

Eric J. Cohen, Chief éfixﬂ,
Air, Water, Toxics
and General Law Branch:

Enclosed please find the revised UIC Region 5 Proposed Penalty

Policy. The effective date of this policy is September 21, 19%4.
Note the changes made to the Penmalty Policy on page three and in
Appendix II. More specifically, the low seriousness level in the

penalty range on page three has changed from $300-$1,000 to $200-
$1,000.

Appendix II to the Penalty Policy discusses the seriousness level
for a "failure to submit an annual report" violation and a
"failure to submit a quarterly report" violation. Note that
Appendix II assesses a flat rate for quarterly or annual report
violations of $450 and $1,400, respectively. Appendix II should
only be used if a well is not in operation.

Addressees:

Air, Water, Toxics and General Law Branch Attorneys
Multi-Media Branch Attorneys

Section Chief '
Qnderground Injection Control Section

Unit Chief .
Underground Injection Control Section, Enforcement Unit

Underground Injection Control Section, Enforcement Unit

Enclosure



o ~ REGION 5
UNDERCROUND INJECTION CONTROL
- PROPOSED ADMINISTRATIVE ORDER

PENALTY POLICY

 EFFECTIVE DATE: SEPTEMBER 21, 1994



Preface

This Administrative Order Civil Penalty Policy should be
used by Region 5 personnel to calculate administrative penalties
assessed against owners and operators who violate the Safe
Drinking Water Act and Underground Injection Control regulations.
It supersedes the Interim Proposed Administrative Order Penalty
Policy adopted by Region 5 on March 25, 1991. '

This policy should not be used for either civil or criminal
judicial enforcement in federal court. However, if an
administrative penalty amount exceeds the $125,000 statutory
maximum, Regional personnel should consider whether to refer the
case for civil enforcement action. :

Section 1423 of the Safe Drinking Water Act (SDWA), requires
that the Administrator consider six factors when assessing a
civil penalty. 42 U.S.C. § 300h-2. The authority to assess
penalties under section 1423 of the SDWA has been delegated from
the Administrator of the United States Environmental Protection
Agency to the Region 5 Regional Administrator and then to the
Director of Region 5’s Water Division. The factors are:

1. The seriousness of the violation (s);

2. The economic benefit, if any, resulting from the
violations;

3. BAny history of such violations by the owner/operator;

4. Good faith efforts by the violator to comply with the
appropriate UIC requlrements,

5. 'The economic impact of the penalty on the v1olator
6. Such other matters as justice may require.

Typically, the seriousness of the violation(s) is the major
factor considered when calculating a penalty. This
adminigtrative penalty policy uses both a matrix, with ranges of
penalty amounts for different types of vioclations, and a
narrative approach to address all of the pertinent statutory
factors in a particular case. The narratives in the Appendix are
to be used, in a proposed penalty calculation memorandum, to
explain each violation and what impact it may have on the
environment .



I. STATUTORY PENALTY FACTOR 1: SERIOUSNESS OF THE
VIOLATION

The penalty for seriousness of the violation(s) shall be
calculated by multiplying a penalty number (A}, which reflects
the level of seriousness and the number of wells in violation; by
the length of wviolation (B): (A) x (B) = C

A. The seriousness of the violation should reflect the
potential of a particular violation to endanger underground
sources of drinking water (USDW). !/ This factor is, in turn,
dependent on the number of wells in violation, as well as the
importance of maintaining the integrity of the SDWA’s regulatory
scheme. Each violation is asslgned a penalty level {(High, Medlum
or Low) which indicates the seriousness of each violation.

Major UIC violations can be categorized in terms of
seriousness, with the High Level category listing the most severe
violations and the Low Level category listing the least severe
violations.

TABLE I: SERIOUSNESS OF THE VIOLATION

HIGH LEVEL

Failure to comply
with an Adminis-
trative Order

Unauthorized Failure to report \ Failure to

injection, within 24 houra. submit
monitoring
report.

Pailure to demon- - Failure to provide

strate Mechanical written report of Failure to

Integrity. noncompl iance ., submit
required

Failure to con- Failure to provide information.

duct a mechanical access to site

integrity test. for inspection.

Failure to pre-

vVent movement Pailure to submit Pailure to

into a USDW of plugging and aban- subxuic

fluids that may

MEDIUM LEVEL
Failure to demon-

strate financial
responsibility.

donment plan.

LOW LEVEL
Fallure to

retain
records

fluid

cause a violation analysise.
of maximm

contamination levels

(MCLa) .

'/ Part C of the SDWA, 42 U.S.C. § 300h, indicates that EPA
has a duty to insure USDWs will not be endangered by underground
injection. See 42 U.S.C. § 300h(b) (2), (b) (3)(B) (1), (ii), (<)
and (d): 42 U.S.C. § 300h-1(a). The term "endanger" is defined
in the SDWA to include any injection which may result in the
presence of the contsminants in USDWs., 47 U.8.C. § 200h(a) (2).



HIGH LEVEL MEDIUM LEVEL LOW LEVEL
.
6. Constxruction conversion © . Failure to submit
of new well prior * final plugging and
to permit abandonment report.
issuance. .
7. Pailure to submit Fallure to submit
well inventory. . permit application

in & timely manner.

8. Substantial fail-
ure to comply with Failure to properly
Operating tranafer a well permit.
Requiremants.

9. Failure to Comply Failure to submitc
with a Cowpliance . transfer of
Schedule in a ownership .

Permit.

10. BExceeding maximum FPailure to monitecr
injection prassure. in accordance

with permit

11. Fallure to case

and cement to
prevent fluid move-
ment into USDW.

12. Failure to notify
Region 5 of well
nment or
conversion.
13. Failure to plug a well

2 years after cesaation
of operation

The maximum penalty amount which can be administratively
assessed for Class II wells is $5,000 per day per violation.
Other classes of wells are statutorily limited to the collection
of $10,000 per day, per violation.

U. S EPA should choose a number within the penalty range
using Table II, which best signifies: (1) the seriousness of each
violation within the penalty cluster, based on the facts of the
case and the potential of contamination of underground sources of
drinking water; (2) the number of wells in violation, and (3) the
importance of the violation to the regulatory scheme which
protects. underground sources of drinking  water.

If an owner/operator is operating more than one well in
violation, this fact mandates the selection of a penalty figure
at the higher end of the penalty range.
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TABLE II; PENALTY RANGE BASED ON SFRIOUSNESS LEVEL
SERIQUSNESS LEVEL All Classes of Wells

Low $200 - $1000
Medium ' ' $500 - $1500
. High $1,000 - $10,000

B. The length of vieclation should alsc be a factor in
calculating the sericusness of each viclation because each
additional day of viclation multiplies the risk of underground
sources of drinking water contamination. One day of vieclation in
any month constitutes one month of viclation for that particular
month for the purpose of this penalty policy. However, U.S. EPA
enforcement perscnnel should consider chocsing a penalty figqure
at the high end of the penalty range if the Respondent had
several days of viclation within a particular month. The number
chosen from Table II, above, should be multiplied by the number
of months in viclation:

A + B = c

where A= penalty range from Table II, B= number of months in
viclation, and C= seriocusness of viclation. Cases which include
reporting viclations may be impacted by the Paperwork Reduction .
Act a factor which should be congidered when calculating the
gravity portion of the penalty.?% For a "failure tc submit an
annual repeort" viclation or a "failure tec submit a quarterly
report" wviclation involving a well which is ncot in operation, see
Appendix II. The "sericusness of violation" level for all other
"failure to report" violations should be calculated in accordance

with Table II.

II. STATUTORY PENALTY FACTOR 2: THE ECONOMIC BENEFIT WHICH
ACCRUED FROM NONCOMPLIANCE

" In order t¢ insure that the propcsed penalty reflects the
economic benefit of noncompliance mandated by the SDWA, it is
necessary to have reliable methods to calculate economic benefit.
Economic Benefit should address two areas: (1) costs delayed by
ncncompliance; (2) costs avoided completely by noncompliance.

A. Benefit from delayed costs

In many instances, the economic advantage to be derived from
noncompliance is the ability to delay making the expenditures
necessary to achieve compliance. For example, a class II
operator may not conduct a mechanical integrity test until an
enforcement action is brought by U.S. EPA or the state. By
deferring this cost until after the enforcemenr Action is



4

brought, the facility derives an economic benefit over its
competitors who conduct timely mechanical integrity ‘tests.

The economic benefit of delayed compliance should be
calculated using the "Methodology for Computing the Economic
Benefit of Noncompliance," which is Technical Appendix A of the
BEN User’s Manual. This document provides a method for computing
the economic benefit of noncompliance based on a detailed
economic analysis. The BEN program is a computer model used by
U.S. EPA to compute economic beneflt

The BEN methodology takes into account the following costs:
initial capital investments, either one time or recurring; one
time nondepreciable expenditures, either tax deductible or not;

. and avoided annual expenses. BEN can also be used to calculate
the present value of wrongful profits.

If there are instances where the BEN model cannot capture
the actual economic benefit which has accrued to the violator,
then the penalty calculation should include any economic benefit
calculated through any reascnable methodology. Any methodology
reagonably constructed to yield a company’'g economic benefit,
egpecially methods which incorporate actual or reasonably

estimated costs, should be accepted as a "reasonable
metheodology. "

fro voided

Many types of violations enable a violator to permanently
avoid costs associated with compliance. These might include cost
gavings for failure to sample for total suspended solids and pH
for several days or weeks in accordance with a Class I non-
hazardous permit. Note that in this instance, the violator
cannot ' "turn back the clock" and sample on days already missed.

The benefit from avoided costs must also be computed using
methodology in the Technical Appendix A of the BEN User’s Manual.
The benefit from delayed and avoided costs is calculated together
using the BEN computer program, to arrive at an amount equal to
the economic benefit of noncompliance for the period from the
first date of violation until the date of compliance. The
economic benefit should be added to the amount calculated under
part I of the policy prior to the application of any of the
factors below. Again, if BEN is not appropriate, U.S. EPA
enforcement personnel should use another reasonable methodology.

III. STATUTORY PENALTY FACTOR 3: PRICR HISTORY OF
NONCOMPLIANCE '

Respondent’s history of compliance should be considered in
any UIC penalty calculation. Where the respondent has a gseries
of repeal viclations or a gseries of recent violations whicp have
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not been corrected satisfactorily, a factor should be applied in
determining the penalty amount. That factor should increase the
penalty from 5 to 100%.

Evidence that the U.S. EPA or a state agency has previously
brought an enforcement action against a party demenstrates that
the party was not deterred by a previous governmental enforcement
response. In addition, it is important to consider compliance at
other sites owned or operated by the violator and violations of
state or local UIC regulations, as well as capitalize the
violator’s response to correcting such violations. THIS FACTOR
MAY ONLY BE USED TO INCREASE A PENALTY.

In determining the size of the adjustment, the following
points should be considered:

-gimilarity of the prior violations to the violation(s) in
question; _

-time elapsed since the prior violation;

-the number of prior violations;

-the violator‘’s response to a prior violationm.

A violation should generally be considered similar if it
involves: ' :

- -violation of the same permit
-violation of the same UIC standard
-violation at the same injection well
-violation of the same or similar statutory or regulatory
provision '
-a similar act or omission. .
A prior violation includes any act or omission resulting in
a state, local or federal enforcement response with regard to an
injection well, i.e. notice of violation or noncompliance,
warning letter, administrative order, federal compliance order or
complaint, consent decree or judicial order. It also includes
an act or omission for which the violator was previously given
written notification, however informal, that a regulating agency
believes a violation exists. The written notification of the
prior violation must have been issued within five years of Region
5's digcovery of the violation alleged in the Proposed
Administrative Order. Written notification dated earlier than
five years before U.S. EPA’‘s digcovery of the violation may not
be considered in determining whether there is a prior history of
noncompliance.

With regard to large corporations with many divisions or
wholly owned subsidiaries, U.S. EPA will begin with the
assumption that the parent corporation was involved in the
previous violation only if the violations at several different
sites indicate a corporate indifference to envirconmental
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protection. The adjustment factor for a history of noncompliance
should apply. unless the violator can demonstrate to the Region

that the other vioplating corporate facilities are under totally
independent control.

IV. STATUTORY PENALTY FACTOR 4: ECONOMIC IMPACT OF THE
PENALTY

Section 1423 (c) (4) (B) of the SDWA requires the U.S. EPA
to consider the economic impact of the penalty on the Respondent,
when determining the amount of the civil penalty. The U.S. EPA
shall make every effort to obtain information concerning the
Respondent’s ability to pay by reviewing Dunn & Bradstreet
reports, tax forms, or financial statements. Based on the
collected information, the U.S. EPA will determine whether the
Respondent has the ablllty to pay at the time the Proposed
Administrative Order is issued.

Generally, the U.S5. EPA will not seek a penalty that
clearly is beyond the Respondent’s ability to pay. However, after
U.S. EPA has gathered information which indicates that the
Respondent is able to pay a penalty, the Respondent has the
-burden to rebut U.S. EPA’‘s assumption if it raises an inability
to pay argument. Sufficient documentation should be obtained by
U.S5. EPA on the Respondent’s inability to pay claim. Sufficient
documentation may include tax returns for three (3) successive
years, balance sheet, and income statements. THIS FACTOR MAY
ONLY BE USED TO DECREASE THE PENALTY. ' ‘

V. ,STATUTORY PENALTY FACTOR 5: GOOD FAITH EFFORTS OF
RESPONDENT TO COMPLY WITH UIC REQUIREMENTS

Section 1423 (c) (4) (B) of the SDWA requires the U.S. EPA
to consider the Respondent’s good faith efforts to comply with
the UIC requirements. The civil penalty may be adjusted downward
by as much as 50% if the Respondent has attempted in good faith
to comply with the SDWA. However, the penalty may be adjusted
upward by as much as 50% if the violator has taken no steps to
comply or has ignored the violations.

Good faith efforts to comply may include the following:

1. Prompt reporting of nonCompliance

Prompt reporting of noncompliance by the violator can show
cooperation. The violator’s self reporting may result in a

downward adjustment of the penalty, if the self reporting is not
required by law.
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2.  Prompt correction of environmental Qroblemsl

The penalty may be adjusted downward, when the Respondent
promptly corrects an environmental problem prior to discovery of
the violation by the U.S. EPA or state or subsequent to an
ingpection but prior to the formal commencement of an enforcement
action by a governmental entity.

VI. STATUTORY PENALTY FACTOR 6: OTHER FACTORS AS JUSTICE MAY
REQUIRE '

Should a case arise in which U.S. EPA determines that there

- are no grounds for adjustment of the proposed civil penalty based

on financial information or other facts, or no showing of
inability to continue in business, and that equity would not be
served by adjusting the proposed penalty by only the allowable
50% good faith effort adjustment, the Regional Program Division
Director may approve an extraordinary adjustment to the proposed
penalty for up to an additional 20%. This adjustment is only
appropriate in extraordinary circumstances, including significant
litigation risk, and is not to be used routinely.

- If a "special circumstances" reductijion of the proposed civil
penalty is granted, the case file must include aubstantive
reasons why the extraordinary reduction of the civil penalty was
appropriate, including: (1) setting forth the facts of the case;
(2) why the facts of the case would indicate that the penalty
assessed under this Penalty Policy is inequitable; (3) how all
other methods for adjusting or revising the proposed penalty
would not adequately resolve the inequity; and (4) the manner in
which the extraordinary adjustment of the penalty effectuated the
purposes of the SDWA. The Regional Program Division Director’s
written concurrence for the extraordinary reduction must be
incorporated intoc the case file.

Supplemental Environmental Projects ("SEP") may be employed
by the Respondent to reduce the penalty paid to the United
States. Any SEP must conform to U.S. EPA’s current SEP policy,
and may not be used to mitigate the penalty to a value below the
economic benefit component. '
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APPENDIX I

Unauthorized Injection |

The rule at 40 C.F.R. § 144.11 prohibits all injection that
iz 'not authorized éither by rule or permit. An owner/operator
required to obtain a permiﬁ for a well that is not authorized by
rule must do so, and receine authorization to inject before
injection can begin. - \Failure to obtain the required permit
demonstrates a disregard for the UIC progrnm requirements.

Region 5 has established a formal permitting process to
ensure that wells are properly constructed in an environmentally
sound manner and with community involvement. Unauthorized-
injection shortcuts and eliminates the review and comment
processes. Most importantly, unauthOrizediinjection cfeates the
possibility tnnt a well might be operated without proper
safeguards in place to nrotect underground sources of drinkingr
water. |
Failure to Mainggin Permitted Pregsure on the Annulus
1. positive pressure

Under the terms of a permit issued by Region 5, the
Respondent must maintain a pnsitive pressure of at least {[varies
from well to well] psi, measured at the surface, at all times
except during workovers or maintenance, on the annulus.

If the ability to maintain‘annulus pressure is lost, the
mechanical integrity of the well may be compromised. In

response, the respondent must cease injection, determine if
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mechanical integrity has been lost, and make any necessary
repairs.
2. positive pressure diffarential
Under the terms of é permit issued by Regionts, the
Respondent must maintain a positive pressure differential iﬁ the
annulus oflat least [varies from well to well] pei, measured at
~the surface, at all times throughout the entire length of the
tﬁbing, except during workovers or times of annulus maintenance
If the ability to mainﬁain the pressure differential in the

annulus is lost, the mechanical integrity of the well may have
been compromised. The Respondent must cease injection, determine
,if'mechanicalrintegrity has been lost, and make any necessary
repairs. Failure to maintain this minimum pressure differential
could lead to contamination in the event of a mechanical
integrity_loss. '
Exceedance of Maximum Injection Pressure

 Pursuant to 40 C.F.R. § 147.1154, the owner or operator of a
rule-authorized Class 11 enhanced oil recovery or a hydrocarbon
storagé well is required to inject at pressure no greater than
that established by the Regional Administrator. For;permitted
wellg, pursuant to 40 C.F.R. § 144.52(a) (3}, the permit shall
establish any maximum injection pressuresrneceasary to assure
that fractures are not initiated in the confining zone, that
~injection fluids do not migrate into any underground source of
drinking watexr, that formation fluids are not displaced into any

underground source of drinking water, and to assure that
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Respondent maintains compliance with the part 146 operating
requirements. The pressure is ﬁre-defermined by an established
mathematical formula using fluid and rock characteristics and
other significant variables. '

By exceeding the maximum injection pressure, operators can
inject fluids at a gréater rate and volume than allowed.
Formation damage may occur, and may subsequently reduce rock
permeability, thus harming the well by restricting the amount of
fluid that can be injected. Exceedance of maximum injection

pressure may also fracture the rock, allowing more fluids to be

injected and to potentially migrate through the fractures to the

USDW. These fractures can rarely "heal" or decrease and indicate

bermanent damage. Damage is unpredictable due to rock and fluid
‘composition, pressuré, temperature, and depth. Therefore, this
violation is considered seriocus and a higher penalty is agsessged.
Failure to Retain Records

The regulation for rule-authorizéd wells at
.40 C.F.R. § 144.28(i}) and for permitted wells at § 144.51.(j) (2),
requires owners/opérators to retain information about well
monitoring, calibration records for either well gauges or strip
charta and fluid analyses, showing the nature and composition of
all injected fluid.

The Respondent is required to retainrall records, unless
asked to provide them to the Region or, if the Respdndent is
given written authorization by USEPA, to discard them after 3

years. Because well problems can develop over time, it is vital
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-that owners/operators retain ail-copies of the key monitoring
reéords anﬁ other information, so that the history and operation
of the well can be examined if problems occur. A factﬁa1 and
_accurate paper trail helps the Regidnal and on-site experts make
informed decisions about the well. Recordkeeping noncompliance
is categorized as a less serious violation.
Failure to mit a Transfe f Ownershj

The rule for permitted wells at 40 C.F.R. § 144.38 describes
two methods to properly transfer a well permit to a new owner or
operator: (a) pefmit modification or (b) automaﬁic transfer 6f'
the permit. Information needed for the permit modification may
include the-name of the new owner or coperator and other data

required under provisions'of.the SDWA.

For the automatic transfer method, Region 5 must receive 30
days prior notice by the transferor of the pending transfer of
ownership, a copy of the wfitten agreement between the parties,
including the date of transfer, and evidence that the new owner
or operator has adequate financial responsibility to plug and
abandon the well, and‘thé Director has not notified the existing
permittee and the proposed new permitfee of his or her intent to
lmodify or revoke and reissue the permit. The rule at 40 C.F.R. §
144.28(l) requires the owner or:-operator of a rule-authorized
Class I, II or III well, who has transferred ownership of the
well to another owner or operator, to notify the Regional

Administrator of such transfer at least 30 days in advance of the
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transfer. Section 144.38(a) and (b) details transfer Section
144.38(a) requirements for permitted wells.

Operatorg are obligated‘to submit well transfer information
promptly to Region 5 so that our well records can'stay current
and so we can enéure that all information ieqﬁired to cdmplete
the transfer, such as financial responsibility coverage, has been
supplied to Region 5 for review and approval.' In addition,
proper well transfers alsc clarify which owner(s) is/are
regponaible for wviolations of the SDWA.

Failure to Prevent Movement into a USDW of Fluids that May Cause
a Vicolation of MCLs '

The rule at 40 C.F.R. § 144.12 prohibits an owner or
operator of an injectiOn well from constructing, maintaining,
converting or plugging the well in a manner that allows aqy
contaminant into an Underground Source of Drinking Water (USDW),
if the pregence of that contaminant may result in the violation_
of a primary drinking water standard, pursuant to 40 C.F.R.

§ 141. If such a violation is identified, the Water Division
.Direétor is authorized to prescribe corrective action, which may
include additional construction, monitoring or-reporting,
requirements.

Failure to Prohibit Movement of Fluid into an USDW

The rule at 40 C.F.R. § 144.28(f) for rule-authorized wells
prohibits injection between the outermost casing and the well
bore. The outermost casing is designed to protect the USDW from

possible contamination. Any injection ocounrring between the’
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outermost casing and the well bore has the potential to
contaminate USDWs. It is of the utmost importance that timely.
cofregti#e action be taken promptly to halt fluid movement into
an USDW to prevent its contamination. |

. ‘Pursuant to Section 1423 of the SDWA, the Region is
authorized to develop either civil or criminal actions or
administrative orders. These criminal and civil actions will be
filed or Administrative Orders will be issued against operators
who fail to comply with UIC Program requirements.

Failure to Comply with Permit conditions

The rule at 40 C.F.R. § 144.51(a) specifies that failure to
comply with a ﬁermit condition can result in either enforcement
action or permitrdenial, modification or revocation; and 40
C.F.R. § 144.51(e) also addresses improper operation of injection
wells. This includes improper operation of the well, insufficient
or inadequate funding or maintenance. Failure to comply with a
permit condition can result in the contamination-of USDWs.
Failure to Cgmglgrw;;h a Compliance Schedule in a Permit

.The rules at 40 C.F.R. § 144.53 and § 144.51(1)(5), outline
what a compliance schedule is and how the well owner or operator
should comply with the deadlineg and time frames established in
the schedule. Typically, these time frames do not exceed one
year.

Respondent’s failure to comply with the requirements

conrained in the schedule constitutes a permit violation,
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resulting in this enforcement action. Owners and operators must
comply with prescribed schedules to ensure that the well (s}
is/are properly maintéined and operating,.and the:environment is
safeguarded. )
Failuré to Demonstrate Mechanical Integrity ("Mi%)

The rules aﬁ 40 C.F.R. § 146.8(a) (1) énd {a) (2) state that a
well has mechanical integrity if there is no significant leak in-
the casing, tubing or packer; and there is no significance
movement into an USDW through vertical channels adjacent to the
injection well bore. |

The rule at 40 C.F.R. § 144.28 (a) (2} (iv) (A) states that the
operator of rule-authorized wells shall demonstrate MI at least
once every 5 years. The rule at 40 C.F.R. § 144.28(g) (2) (iv) (B)
may require the owner or operator to demonstrate MI on a schedule
established by the Regional Administrator. The rule at 40 C.F.R.
§ 144.51(g) requires a MI demonstration for permitted wells.
Mechanical integrity is oné of thg cornerstones of an effective
UIC program because it is the simplést and most appropriate
method to show mechanical soundness of the ﬁell'both in
construction and operation and lack of migration of fluids to
USDWs. A leak in the casing, tubing or packer of a well or any
fluid movement adjacent to the wellbore, may cause‘contaminatiOn
of an underground source of drinking water. Even if a well is -

not currently operating and is temporarily abandoned, the

mechanical integrity must be demonstrated because the well may
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function as a conduit for injected or formation fluids and has
the potential to contaminate a USDW.
Failure to Submit Inventory _

The rule at 40 C.F.R. § 144.26(e) required inljection well
owﬁers or operators to submit well inventory information within 1
vear after the effective date of the UIC program in the State.
The UIC Program for the State of Michigan took gffectron June 25,
1584. Therefore, injection well operators in Michigan were-
required to file inventory information on or before June 25, 1985
to qualify for rule authorization.

An accurate inventory of injection wells is vital for the
operation of an effective UIC‘program. All existing injection
wells need to be identified and reported to the Region, so that
they can be properly tracked by UIC Program staff.

Nonsubmittal of Required Information

The rule at 40 C.F.R. § 144.17 authorizes the Regioﬁal
Administrator to request information from owners or operators of
rule-authorized or permitted wells to determine whether the wells
may be endangering an underground source of drinking wéter, or
are in compliancé with requirements. Thig information may
include, but is not limited to, ground water monitoring or an
analysis of injected fluids.

- Nonsubmittal of this inforﬁation hinders Region 5's ability
to'make informed decisions about the environmental safety of an

injection well. Failure to comply with an information request
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will result in the termination of the rule-authorized status for
the injection well.
Ingpection and Entry

The rule at 40 C.F.R. § 144.51 requires ownefs or operators
of permitted injection wells to provide access at reascnable
hours to USEPA officials or their representatives at the well
lsite or the facility where records are stored.
| Refusal to provide access to either the well sité or the
building where the records are kept prchibits U.S. EPA
representatives from determining compliance with UIC regulations,
including regulations designed to protect USDWs.
Monitoring Reports

The rule at 40 C.F.R. § l44.28(h)(2)(i) requires that owners
and operators of rule-authorized Class II wells must submit an
annﬁalrreport to USEPA, summarizihg the results of monitoring the
operation of the well, which is required by 40 C.F.R. h
§ 144.28(g) (2). The rule at 40 C.F.R. § 144.51(1) (4) requires
monitoring reports for permitted wells as specified in the
permit.

Monitoring is required because major changes in volume and.
pressure of the fluid injected may be the first indication of
- malfunctions or leaks in the well below the surface, where
problems cannot be seen. Furthermore, if monitoring is ignored
by the 0perator,.it prevents the owner/operator from detecting

problems which could escalate if not fixed promptly.
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_ By failing to submit the report, the owner/operator has not
complied with a key UIC reporting requirement.

Financial Bgsgonsibilitx'

The rule at 40 C.F.R. § 144.28(d), the ownerlor operator 6f
a rulé-authorized Class I, II or III well is required to maintain
financial responsibility and resources to cloge, plug and abandon
the underground injection well in a manner acceptable to a
Regional Administrator of the USEPA. The rule at 40 C.F.R. §
144.52(a) (7) requires the same for permitted wells. The Regional
Administrator may also require revised demonstratign of financial
responsibility to reflect inflation of such costs.

This safequard is needed to discourage ownefs/operators from
abéndoning wells after use by not plugging them properly. If a
well is not properly plugged, contamination of an underground
source of drinking water could result. To demonstrate financial
responsibility, an operator must establish a ietter_of credit,
surety bond or similar instrument as proof that money exists to
plug the well.

Failure to Plug a Well After Two Years of Cessation of Operation

| The rule at 40 C.F.R. § 144.28(c) (2) (iv), requires tﬁe owner
or operator of a rule-authorized Class I, II or III well to plug
and abandon the well after two years of cessation of operation in
accordénce with an approved plan unless notice is provided to the
Regional Administrator, describing satisfactory procedures that '
the owner or operator will take to ensure that the well will not

endanger USDWs during the pericd of temperary abandonment (TA).
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These procedures shall include compliance with technical
requirements applicable to active injection wells unless-w#ived
by the Regional Administraéor.

Pressure differences inside the wellbore may cause fluid to
move into the wellbore and then up toward the surface, depending
on the depth, pressure, and fluid chafacteriatics. Under the
right conditions, formation fluid or injection fluid could
migrate upward into a USDW and contaminate it, unless the well is
plugged properly. After many years, the additional fluids from
an injection formation may corrode the casing or other equipment
in the well and increase the possibility of leaks. Outside
influences, such as waﬁerflooding from nearby wells, could cause
fluid to move horizontally to the wellbore then migrate
vertically toward the surface or USDW, with the wellbore acting
as a channel for the fluids to move through. Therefore, the
failure to plug a well creates the potential of contaminating

USDWs.

Failure_ to qumit Adequate Plugging and Abandonment Plan
 pursuant to 40 C.F.R.'§ 144.28(c), ;he owner or operator of

a rule-authorized Class I, II,-oq ITT well is required to

prepare, méiﬁtain, énd comply with a plan for plugging and

abandoning the well that wmeets the requirements of 40 C.F.R.

§ 146.10 and is acceptable to the Regional Adminisérétor. The

rule at 40 C.F.R. § 144.51 describes the same requirement for

permitted wells.
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These plans must indicate how wells will be plugged and also
‘be protective of USDWs. The plans are reviewed by the USEPA to
ensure compatibility with the casing and cementing of the well.
An effective P & A is required to ensure that undefground
‘injection wells which are plugged and abandoned no longer pose a
threat to USDWs.
Failure to Submit a Plugging And Agagdoﬁmen; Report

The rule at 40 C.F.R. § 144.28(k) states thét.the owner or
operator of a rule-authorized Class I, II or III well is required
to submit a reﬁort to the Regional Administrator_concerﬁing the
plugging of a well no later ﬁhat 60 days after the plugging
occurs. The report must be certified.by the person who did the
plugging. The rule at § 144.51(0) describes the same
requirements for pgrmitted wells.
| ‘This report is important to ensure that the plugging and
abandonmenﬁ procedures were appropriate and the-apéroved plugging
and abandonment plan was followed. If not, corrective action

should be taken-to,assure protection of USDWs.

%

Failure to Properly Cage and Cement

The rule at 40 C.F.R. § 144.28 (e) :equifes the owners. and
operators of Class II rule-authorized enhanced recovery and
hydrocarbon gtorage wells to case and cement the_wells to prevent
movement of fluids into or between underground sources of
drinking water. The adequate casing and cementing demonstrates a
second aspect of mechanical integrity, i.e., prevention of fluid

“movement outside of casing for Class II wells. This is a serious
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violation because the Respondent’s failure could lead directly to
contamination of a USDW.
Nonsubmittal of fluid analvsis

The rule at 40 C.F.R. § 144.28(qg) (2) required owners and
operators of rule-authorized Class II wells to monitor and
- 40 C.F.R; § 144.28(h) (2} (1) regquires owners and opérators of
rule-authorized Class II wells to submit to U.S. EPA an anélyais
of the injected fluid within one year after the effective date of
the program, and thereafter when changes are made to the fluid.

The rule at 40 C.F.R. § 144.51(j) requires wmonitoring of injected
| fluids in permitted wells.

This reporting violation is significant because only fluids
authorized by rule or permit can be injected. If fluid migrates
inﬁo a USDW and contaminates drinking water, remediation or
treatment could be better implemented when the fluid components
are known. Specific Qravity is used to détermine the maximum
injection pressure. An increase in-the specific gravity means
that the maximum injection pressure must decrease to prevent
fracturing or illegal ihjeétion.

Fajlure mi ' i ication in a Timely Manner

The ruleg at 40 C.F.R. §§ 144.25(a) (4) and 144.31(c) (1)
require the owner or operator of a'rule—authorized.salt water
disposal injection well to submit a permit application to the
U.S. EPA on a schedule established by the Regional AdministrétOr,‘
but, in ény case, no later than June 25, 1988. A permit is

essential to insure that U.S. EPA accurately tracks and monitors



21
well operation thereby insuring well compliance, with the goal of
protecting USDWs. |
Notice of Abandonment or Conversion

The rule at 40 C.F.R. § 144.28(j) requires tﬁe owner or
operator of any rule-authorized Class I, II or III well to notify
the Regional Administrator prior to the plugging and abandonment
or conversaion of the well.

Notice is required to review the procedure to ensure that it
is adequate, to.ensure that the plugging and abandonment plan is
followed, and that there is an.opportunity to witnegs the
procedure. If the well is plugged poorly or improperly,
corrective action would be required at considerable cost.

Construction dﬁ New Well Prjor to Issuance of'Permig
The rule at 40 C.F.R. §§ 144.11 and 144.31 requires the

owner or operator to secure a permit for any well in which
underground injection will take place, (unless that well is an

existing Class II injection well authorized by rule.) All new

Class II injection wells must obtain UIC permits. Section 144.11

prohibits the construction of any well required to havé“alpermit
until such pérmit hés‘been issued.

_Failure to comply with this requirement may result in the
congtruction of a well which is not environmentally sound.
Failure to Report Within 24 Hours | |

The rule at 40 C.F.R. § 144.28(b) requires that the owner or
operator of rule-authorized Ciass I, II and III wells report to

U.S. EPA by telephone within 24 hours after the owner or operator
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becomes aware of the‘circumsnances of any noncompliance which may
endnnger health or the environment. This includes a review of |
monitoring reports showing injection of a contaminant which may
endanger USDWs, or a malfunction of the injection system which

may cause fluid migration into or between USDWs. The oral

notification must be followed by a written submission within five

(5) days after the owner or operator becomes aware of the
circumstances.

U.S. EPA must be notified, whether or not an emergency
situation exists, so that the Agency can regpond either by
monitoring the well repairs, or providing technical advice.
Prompt reporting is nery important and essential in preventing
further contamination.

Failure to Report.

The rule at 4ﬁ C.F.R. §'l44351(1) requires that owners of
federally permitted UIC wells to notify the Agency as soon as
possible about: (1) planned changes; (2) activity or changes at

the pérmitted facility that may result in noncompliance; (3}

transfers of well ownership; (4) monitoring reports (which should

be submitted at the specified periods listed in the permit); (5)
compliance schedules (compliance schedules must be submitted
within 30 days of the Bcheduled_dane) and (ﬁ) 24-hour reporting.

Tils nocice is reguired vecauss Ageacy officials musi havé
adequate opportunity to review and comment on proposed changes
involving the well, and to make any necessary permit

modifications. Owners and operators of injection wells must
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communicate information about any planned well changes to Region
-5 to ensure that our files stay current. This ensures that the

Agency has the latest information, if an emergency arises.
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APPENDIX II
For wells which are not in operation}'the seriousness ievei
for "failure to report" (see p.25 - 26 of Appendix I), shali be
calculated as speciifiied below: '

FAILURE TO SUBMIT A

ANNUAL REPORT ..........o0cu... $1,400 per year not submitted
FAILURE TO SUBMIT A p :
QUARTERLY REPORT ........ .... 5450 per quarter not submitted

The above-mentioned violations are continuing violations.
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Penalty Calculation_

Viclater or Case Name

USEPA Permit #(s) or State Permit #(s})

Mosaic

[ji1-133-8G-A002

Enforcement Officer

\Wiliam Bates

Date

Seplerber 14, 2004

Duration unils counted in
number of missing records.

Length of Viclation Curation — - -
Violatian dministrative Max per I vialatom oceurred prior tof
Start I End Days Manths Units  [month March 13, 2004 winounts
Muitiple wells in the Area Permit should be $5,500 (for Class II)
Failure to Demonstrate mechanical or $11,000 (all other Classes).
Eﬁ!"y on 19 wells 7M17/2001 7N7/2006) 1626 60 $11,000 If violation vecurred afler
: g g March 15, 2004 amounts
Wel 52 - should be $6.500 (for Class 1t)
] 0] or $12.895 {all other Classes).
0) O )
0 0
Well #3:
. q 0l This numbher is calculated in thel
of 0| inflation Calculation table
[1] 0 A0 X
1,E2q (page 2%
Number of Wells in Violation 19
Inflafion Adjustment 1.19 Input value between $200-
Calculaling Economic Benefit 510000, This value is based
Tolal Economic Benefit Components | $16,977.00 upon the muliplier in the
Serivusness ol Yiolation fur
) AProposed Penalty table (page
PROPOSED PENALTY CALCULATION 2).
Well Yiolation Menths Units Seriousness
12 wells Failure to Demenstrate Bg g $2,009.09 Place negative numbers (-3 o -
a 5 100) only. This value is used to
only increase the penalty,
0 0
0) O
0] 0 — -
o o This is a % that is used only to
ol o decrease the penalty. ILis based
0 upan the company's ability (o
Total (duraticn*seriousness) $120,540.00 pay.
Prior Histary 04
Economic Impaci 0% — - -
Good Faith Effort 0% This is a % that is used (o adjust
Dther [i] penalty up ardown by 50 to -

30%.

This value has been adjusted
down to avoid exceding the
adminastrative maximum of
§157.500

This is % that is used in
extraordinary circumstances.
Reduces penalty by up o 20%




Reference Tables

Inflation Calculation

Pen AdJust date Déle Days Totfal days ] ad] ﬁstment
1/3187-3115/04 7H7/2001 972|1/31/97-3/15/04 972 0532 I 058
|After 3715704 T 1712008 B54| After 3/15/04 854 0.468| 0.50
1/31/97-3/15/04 0 . Sum : 1.19]

Tha Infiation calculation is based on the Debt Collection
Improvement Act of 1996 and the minor amendment to Program

Fraud Civil Remedias that took efiect on March 15, 2004.

Afier 3/15/04 of
1/31/97-3/15/04 0|
After 3/15/04 0|

Violations that occurred betwesen January 30, 1987 and March
15, 2004 have an inflation adjustmant of 10% ahove the fine

amounts described in the act and in the penalty policies. If the

1/31/97-3/15/04

violation occurred after March 14, 2004 the Inflation fattor was

After 3/15/04

adjusted by an additional 17.23%. The tabie above calculations

1/31/97-3/15/04

the amount of days in violalion in each of these time periods,

After 3/15/04

then adjusts Lhe inflation calculalion to reflect each contribution

1/31/97-3115/04

After 3/16/04

[=] [=] [=][=][=] [=]

The inflation calculation was done by determining the number of

days of violation In each penalty adjustment period and dividing

1/31/97-3/15/04

that number by the total number of days in viclation. This was

After 3715/04

o S

done to determine the percenlage of time contributed by each

1731/97-3715/04

penalty adjustment period. Each percentage was then

Afer 3/15/04

multiplied by the percent increase for the appropriate inflalion

T/31/57-3F 504

o] o]

adjustment period to calculate the contribution of each inflation

adjustment period to e tolal violalion. These two inflation

After 3/15/04

o| adiustmenit factors were then summed.

Serlousness of Violation for Proposed Penalty

violation Calegory

Multipliar

Level lil

$200-1000

Viotations

Fallure to retain records

Failure lo subit required informalion

Faflure to submll a report, complete raport, timely report, and/or accurate report

Failure to submit fluid analysis

Levei il

[$500-1,500

Violalions

Failure to demonslrale financial responsibility

Failure to report within 24 hours

Failure o provide writien report of noncompiiance

Failure to provide access Lo site for inspeclion

Fallure te submit a plugging and abandonment plan

Failure tc apply for a permit

Faifure 1o submil an anpuai raporl

Fallure to transfer a permit property

Lovel |

§4,000-10,000

Vinlations

Failure to demonstraie mechanical integrity resulting In potential or actual contamination of o
usDw

Unauthorized injection

Failure lo operate properly (e g. overpressure)

Faiture Lo prevent movement into 2 USDW of fluids that may cduse a violation of an MCL

Failure 10 comply with a compliance schedule in a permit

Failure lo comply wilth an Adminstralive Order

Falsifying informaiten

Failure to construct 2 welt properly {casing and cemsnting)

Failure to plug and abandon in 2ccordanca with an approved pian

Unautherized plugging ef a welt in an unauthorized manner




COMPLAINANT’S
EXHIBIT §




BEN Calculation

To determine the economic benefit for failing to conduct part 2 of mechanical
integrity on 19 wells, I used the BEN model. For the purposes of this summary part 2 of
mechanical integrity is running a temperature log. All calculations were based on a
delayed cost of running the temperature log. A cost estimate for running these logs is
$6,112 per well.. Mosaic, USA gave this estimated cost to USEPA afler the filing of the
Administrative Complaint. i _

In each model run a noncompliance date and a compliance date specific to each
well was used. Below is a table documenting the noncompliance and compliance dates
used for each well. :

Well Number | Noncompliance date Compliance date Economic Benefit
1011 7/17/01 4/15/07 $1,123.00
1012 7/17/01 4/15/07 $1,123.00
1013 7/17/01 4/15/07 $1,123.00
1014 7/17/01 4/15/07 $1,123.00
1031 7/17/01 12/08/06 $1,040.00
1032 10/14/01 4/15/07 $990.00
1041 7/17/01 11/20/06 $1,031.00
1042 7/17/01 12/14/06 $1,045.00
1044 - 7117/01 11/20/06 $1,031.00
1051 7/17/01 1/25/07 $1,075.00
1054 7/17/01 1/25/07 $1,075.00
2031 7/17/01 11/02/06 $1,015.00
2032 7/17/01 10/18/06 $1,008.00
2041 11/30/05 10/31/06 $214.00
2042 11/30/05 11/08/06 $214.00
2061 ~7/17/01 11/09/06 $1,021.00
2062 7/17/01 11/08/06 $1,020.00
2081 5/13/03 12/13/06 $353.00
2082 $353.00
Total $16,977.00




. Run Name =

1011
Present Values as of Noncompliance Date (NCD), 17-Jul-2001
A) On-Time Capital & One-Time Costs $3,167
B) Delay Capital & One-Time Costs $2470
C) Avoided Annually Recurring Costs $0
D) Initial Economic Benefit (A-B+C) $697
E) Final Econ. Ben. at Penalty Payment Date,
15-Jun-2007 $1,123
C-Corporation w/ Ml tax rafes
Discount/Compound Rate 8.4%
Discount/Compound Rate Calculated By: BEN
Compliance Date 15-Apr-2007
Capital Investment:
Cost Estimate $0
Cost Estimate Date N/A
Cost Index for Inflation N/A
Consider Future Replacement (Useful Life} N/A (NFA)
One-Time, Nondepreciable Expenditure:
Cost Estimate $6,112
Cost Estimate Date 21-Dec-2006
Cost Index for Inflation PCI
Tax Deductible? Y
Annually Recurring Costs:
Cost Estimate $0
Cost Estimate Date N/A
Cost Index for Inflation N/A
User-Customized Specific Cost Estimates: N/A

On-Time Capital Investment

Delay Capital Investment

On-Time Nondepreciable Expenditure

Delay Nondepreciable Expenditure

Case = Mosaic_030807; Analyst = William Bates, Region 5; 4/6/2007

"BEN v. 4.2, xIs 2; Page 1 of 1



Run Name =1012
__ Present Vaiues as of Noncompliance Date (NCD}, 17-Jul-2001
A) On-Time Capital & Cne-Time Costs $3,167
B) Delay Capital & One-Time Cosis $2,470
C) Avoided Annually Recurring Costs 30
D) Initial Economic Benefit {A-B+C) $697
E) Final Econ. Ben. at Penalty Payment Date,
15-Jun-2007 $1,123|
C-Corporation w/ Ml fax rates
Discount/Compound Rate 8.4%
Discount/Compound Rate Calculated By: BEN
Compliance Date 15-Apr-2007
| Capital Investment: - '
Cost Estimate $0
Cost Estimate Date N/A
Cost Index for Inflation N/A
Consider Future Replacement (Useful Life) N/A {N/A)
One-Time, Nondepreciable Expendiiure:
Cost Estimate o $6,112
Cost Estimate Date 21-Dec-2006
Cost Index for Inflation PCI
Tax Deductible? y
Annually Recurring Costs:
Cost Estimate %0
Cosi Estimate Date N/A
Cost Index for Inflation N/A
User-Customized Specific Cost Estimates: N/A
On-Time Capital Investment :
Delay Capital Investment
On-Time Nondepreciable Expenditure
Delay Nondepreciable Expenditure

Case = Mosaic_030807; Analyst = William Bates, Region 5; 4/6/2007

" BENv. 4.2, xIs 2; Page 1 of 1



Run Name =|1013

| Present Values as of Noncompliance Date (NCD), 17-Jul-2001
A) On-Time Capital & One-Time Costs $3,167
B) Delay Capital & One-Time Costs ) $2470
C) Avoided Annually Recurring Costs $0
D) Initial Economic Benefit (A-B+C) $697
E) Final Econ. Ben. at Penalty Payment Date,
15-Jun-2007 $1,123]
C-Corporation w/ Ml tax rates
Discount/Compound Rate 8.4%
Discount/Compound Rate Calculated By: BEN
Compliance Date 15-Apr-2007
Capital Investment: _
Cost Estimate © §0
Cost Estimate Date : N/A
Cost Index for Inflation ‘ . N/A
Consider Future Replacement (Useful Life) ) N/A (NTA)
One-Time, Nondepreciable Expenditure:
Cost Estimate . $6,112
Cost Estimate Date 21-Dec-2006
Cost Index for Inflation PCI
Tax Deductible? vl
{Annually Recurring Costs:
Cost Estimate $0
Cost Estimate Date N/A
Cost Index for Inflation . N/A
User-Customized Specific Cost Estimates: NIA

On-Time Capital Investment
Delay Capital Investment
On-Time Nondepreciable Expenditure

Delay Nondepreciable Expenditure

Case = Mosaic_030807; Analyst = William Bates, Region 5; 4/6/2007 BENv. 4.2, xls 2; Page 1 of 1



Run Name ={1014
_ Present Values as of Noncompliance Date (NCD), 17-Jul-2001
A) On-Time Capital & One-Time Costs - $3,167
B) Delay Capital & One-Time Costs $2,470
C) Avoided Annually Recurring Costs $0
D) Initial Economic Benefit (A-B+C}) $697
E) Final Econ. Ben. at Penalty Payment Date, '
] ' 15-Jun-2007 $1,123
C-Corporation w/ Ml tax rates ‘
Discount/Compound Rate B.4%
Discounthompbund Rate Calculated By: BEN
Compliance Date 15-Apr-2007
Capital Investment:
Cost Estimate $0
Cost Estimate Date N/A
Cost Index for Inflation N/A
Consider Future Replacement (Useful Life) N/A (N/A)
One-Time, Nondepreciable Expenditure:
Cost Estimate $6,112
Cost Estimate Date 21-Dec-2006
Cost Index for Inflation PCl
Tax Deductible? Y
Annually Recurring Costs:
Cost Estimate $0
Cost Estimate Date N/A
Cost Index for Inflation N/A
|User-Customized Specific Cost Estimates: N/A
On-Time Capital Investment
Delay Capital Investment
On-Time Nondepreciable Expenditure
Delay Nondepreciable Expenditure

Case = Mosaic_030807; Analyst = William Bates, Region 5; 4/6/2007

BEN v. 4.2, xls 2; Page 1 of 1



. Run Name ={1031
Present Values as of Noncompiiance Date (NCD), 17-Jul-2001
A) On-Time Capital & One-Time Costs $3,167
B) Deiay Capitai & One-Time Costs $2,522|
C) Avoided Annualiy Recurring Costs $0
D} Initial Economic Benefit (A-B+C) $645
E) Final Econ. Ben. at Penalty Payment Date,
15-Jun-2007 $1,040
C-Corporation w/ MJ tax rates
Discount/Compound Rate 8.4%
Discount/Compound Raie Calcuiated By: _BEN
Compliance Date 08-Dec-2006
Capital investment:
Cost Estimate’ $0
Cost Estimate Date N/A
Cost index for Infiation . N/A
Consider Future Replacementi {(Usefui Life} N/A (N/A)
One-Time, Nondepreciabie Expenditure:
Cost Estimate $6,112
Cost Estimate Date 21-Dec-2006
Cost index for inflation PCi
_Tax Deductibie? ¥
Annuaily Recurring Cosis:
Cost Estimate $0
Cost Estimate Date N/A
Cost index for Infiation N/A
User-Customized Specific Cost Estimates: N/A

On-Time Capital investment

Deiay Capital investment

On-Time Nondepreciabie Expenditure

Delay Nondepreciabie Expenditure

Case = Mosaic_030807; Anaiyst = Wiiliam Bates, Region 5; 4/6/2007

BEN v. 4.2, xis 2; Page 10f 1~



Run Nérne =

1032
Present Values as of Noncompliance Date (NCD), 14-0ct-2001
A) On-Time Capital & One-Time Costs $3,145
B) Delay Capifal & One-Time Costs $2,519
C) Avoided Annually Recurring Costs $0
D} Initial Economic Benefit (A-B+C) $627
E) Final Econ. Ben. at Penalty Payment Date,
15-Jun-2007 $990
C-Corporation w/ Ml tax rales
Discount/Compound Rate 8.4%
Discount/Compound Rate Calculated By: BEN
Compliance Date 15-Apr-2007
Capital Investment:
Cost Estimate $0
Cost Estimate Date N/A
Cost Index for Inflation N/A
Consider Future Replacement (Useful Life) N/A (N/A)
One-Time, Nondepreciable Expenditure:
_.Cost Estimate $6,112
Cost Estimate Date 21-Dec-2006
Cost Index for Inflation PCl
Tax Deductible? y
Annually Recurring Costs:
Cost Estimate $0
Cost Estimate Date N/A
Cost Index for Inflation N/A
User-Customized Specific Cost Estimates: N/A

On-Time Capital Investment

Delay Capital investment

On-Time Nondepreciable Expenditure w

Delay Nondepreciable Expenditure

Case = Mosaic_030807; Analyst = William Bates, Region 5; 4/6/2007

BEN v. 4.2, xls 2; Page 1 of 1



‘ Run Name =(1041
Present Values as of Noncompliance Date (NCD}), 17-Jul-2001
A) On-Time Capital & One-Time Costs $3,167
B) Delay Capital & One-Time Coslts $2,527
C) Avoided Annually Recurring Costs $0
D) Initial Economic Benefit (A-B+C) $640
E) Final Econ. Ben. at Penalty Payment Date, -
: 15-Jun-2007| $1,031
C-Corporafion w/ Ml tax rates
Discount/Compound Rate 8.4%
Discount/Compound Rate Calculated By: BEN
Compliance Date 20-Nov-2006
Capital Investment:
Cost Estimate . %0
Cost Estimate Date N/A
Cost Index for Inflation N/A
Consider Future Replacemant (Useful Life} N/A (N/A)
One-Time, Nondepreciable Expenditure:
Cost Estimate ) $6,112
Cost Estimate Date 21-Dec-2006
Cost Index for Inflation PCl
Tax Deductible? Vi
Annually Recurning Costs:
Cost Estimate §0
Cost Estimate Date N/A
Cost Index for Inflation NIA
User—Custom_i_Zed Specific Cost Estimates: N/A
On-Time Capital Investment
Delay Capital Investment
On-Time Nondepreciable Expenditure

' Delay Nondepreciable Fxpenditure

Case = Mosaic_030807; Analyst = William Bates, Region 5; 4/6/2007

BEN v. 4.2, xIs 2; Page 1 of {



Run Name =(1042
Preserit Values as of Noncompliance Date (NCD), 17-Jul-2001

A) Or-Time Capital & One-Time Costs $3,167
B) Delay Capital & Cne-Time Costs $2,518
C) Avoided Annually Recurring Costs $0
D) Initial Economic Benefit (A-B+C) $649|
E) Final Econ. Ben. at Penalty Payment Date,
C-Corporation w/ M tax rates
Discount/Compound Rate 8.4%
Discount/Compound Rate Calculated By: BEN
Compliance Date 14-Dec-2006
Capital investmernt:

Cost Estimate $0

Cost Estimate Date N/A

Cost Index for Irflation N/A

Consider Future Repiacement {(Useful Life) N/A (N/A)
One-Time, Nondepreciable Expenditure:

Cost Estimate $6,112

Cost Estimate Date 21-Dec-2006

Cost Index for Inflation PCl

Tax Deductible? ¥
Annually Recurring Costs:

Cost Estimate $0

Cost Estimate Date N/A

Cost Index for Inflation N/A
User-Customized Specific Cost Estimates: N/A

On-Time Capital Invesiment

Delay Capital Investment

On-Time Nondepreciable Expenditure

Delay Nondepreciable Experiditure

Case = Mosaic_030807; Analyst = William Bates, Region 5; 4/6/2007

BEN v. 4.2, xls 2; Page 1 of 1



Run Name =|1044
Present Values as of Noncompliance Dafe (NCD), 17-Jul-2001
A) On-Time Capital & One-Time Cosfis $3,167
B) Delay Capital & One-Time Costs $2,527
C) Avoided Annually Recurring Costs $0
D) Initial Economic Benefit (A-B+C) $640;
E) Final Econ. Ben. at Penalty Payment Date, :
15-Jun-2007 $1.031

C-Corporation w/ Ml tax rates
Discount/Compound Raie - 8.4%
Discount/Compound Raie Calculated By: BEN
Compliance Daie 20-Nov-2006
Capital Investment:

Cost Estimate $0

Cost Estimate Daie N/A

Cosi Index for infiation N/A

Consider Future Replacement (Useful Life) N/A (N/A
One-Time, Nondepreciable Exgénditure:

Cost Estimate 36,112

Cost Estimate Date 21-Dec-2006

Cost Index for Inflation PCI

Tax Deductible? yi
Anpually Recurring Cosis:

Cost Estimaie $0

Cost Esitimate Date N/A

Cost Index for Inflation N/A
User-Cusiomized Specific Cosi Estimates: N/A

On-Time Capital Investment

Delay Capital Invesiment

On-Time Nondepreciable Expenditure

Delay Nondepreciable Expendiiure

Case = Mosaic_030807; Analyst = Wiliam Bates, Region 5; 4/6/2007

BEN v. 4.2, xIs 2; Page 1 of 1



Run Name =|1051
Present Values as of Noncompliance Date (NCD), 17-Jui-2001
A) On-Time Capital & One-Time Costs $3,167
B) Delay Cap‘ital & One-Time Costs $2,500
C}) Avoided Annually Recurring Costs 50
D) Initial Economic Benefit (A-B+C) $667
E) Final Econ. Ben. at Penalty Payment Date,
‘ 15-Jun-2007 $1,075

C-Corporation w/ Ml tax rales
Discount/Compound Rate 8.4%
Discount/Compound Rate Caicuiated By: BEN
Compliance Date 25-Jan-2007
Capital Investment:

Cost Estimate $0

Cost Estimate Date NIA

Cost Index for Inflation N/A

Consider Future Replacement (Useful Life) N/A (N/A)
One-Time, Nondepreciable Expenditure:

Cost Estimate $6,112

Cost Estimate Date 21-Dec-2006

Cost Index for Inflation PCl

Tax Deductibie? Y
Annuaily Recurring Costs:

Cost Estimate $0]

Caost Estimate Date N/A

Cost Index for Inflation N/A
User-Customized Specific Cost Estimates: N/A

On-Time Capital investment

Delay Capital investment

On-Time Nondepreciable Expenditure

Delay Nondeg'reciable Expenditure

Case = Mosaic_030807; Analyst = William Bates, Region 5; 4/6/2007

BEN v. 4.2, xIs 2; Page 1 of 1



" Run Name =|1054 ‘
Present Values as of Noncompliance Date ( NCQL 17-Jul-2001
A} On-Time Capital & One-Time Costs $3,167
B) Delay Capital & One-Time Costs $2,500
C) Avoided Annually Recurring Costs $0
D) initial Economic Benefit (A-B+C) $667
E) Final Econ. Ben. at Penalty Payment Date, ’
15-Jun-2007| $1.075
C-Corporation w/ Ml tax rates
Discount/Compound Rate 8.4%
Discount/Compound Rate Calculated By BEN
Compliance Date 25-Jan-2007
| Capital Investment:
Cost Esiimate $0
Cost Estimate Date N/A
Cost Index for Inflation N/A
Consider Future Replacement (Useful Life) N/A (N/A)
One-Time, Nondepreciable Expenditure;
Cost Estimate $6,112
Cost Estimate Date 21-Dec-2006
Cost Index for inflation PCI
Tax Deductible? ¥
Annually Recurring Costs:
Cost Estimate $0
Caost Estimatie Date N/A
Cost Index for Inflation N/A
| User-Customized Specific Cost Estimates: N/A
On-Time Capital Investment
Delay Capital Investment :
On-Time Nondepreciable Expenditure
Delay Nondepreciable Expenditure

Case = Mosaic_030807; Analyst = William Bates, Region 5; 41612007

BENv. 4.2 xis 2; Page 1 of 1



Run Name =12031
Present Values as of Nongompliance Date (NCD), 17-Jul-2001
A) On-Time Capital & One-Time Costs $3,167
B} Delay Capital & One-Time Costs $2,537
C) Avoided Annually Recurring Costs $0
D) Initial Economic Benefit (A-B+C) $630
E) Final Econ. Ben. at Penalty Payment Daie, '
15-Jun-2007) $1,015
C-Corporation w/ Ml tax rates
Discount/Compound Rate 8.4%
Discount/Compound Rate Calculated By: BEN
Compliance Date 02-Nov-2006
Capital Investment:
Cost Estimate $0
Cost Estimate Date N/A
Cost Index for Inflation N/A
Consider Future Replacement {Useful Life) N/A (N/A)
One-Time, Nondepreciable Expenditure:
Cost Estimate $6,112
Cost Estimate Date 21-Dec-2006
Cost Index for Inflation PCI
Tax Deductible? Y
Annually Recurring Costs:
Cost Estimate $0
Cost Estimate Date N/A
Cost Index for Inflation NIA
User-Customized Specific Cost Estimates: NIA
On-Time Capital Investment
Delay Capital [nvestment
On-Time Nondepreciable Expenditure
Delay Nondepreciable Expendliure

Case = Mosaic_030807, Analyst = William Bates, Region 5; 4/6/2007

BEN v. 4.2, xIs 2; Page 1 of 1



Run Name =|2032
Present Values as of Noncompliance Date (NCD), 17-Jul-2001
A} On-Time Capital & One-Time Costs $3,167
B) Delay Capital & One-Time Costs $2,542
C) Avoided Annually Recurring Costs 30
D) Initlal Economic Benefit (A-B+C) $625
E} Final Econ. Ben, at Penalty Payment Date,
15-Jun-2007 $1,008
C-Corporation w/ Ml tax rates
Discount/Compound Rat¢ 8.4%
Discount/Compound Rate Calculated By: BEN
Compliance Date 18-Oct-2006
Capitalinvestment: —_—
Cost Estimate $0
Cost Estimate Date N/A
Cost Index for Inflation N/A
Consider Future Replacement {(Useful Life) NIA (N/A)|
One-Time, Nondepreciable Expenditure:
Cost Estimate $6,112
Cost Estimate Date 21-Dec-2006
Cost Index for Inflation PCI
Tax Deductible?
JAnnually Recurring Costs:
Cost Estimate 30
Cost Estimate Date NA
Cost Index for Inflation N/A
User-Customized Specific Cost Estimates: N/A
On-Time Capital Investment
Delay Capital Investment
On-Time Nondepreciable Expenditure
Delay Mondepreciable Expenditure

Case = Mosaic_030807; Analyst = Wiliam Bates, Region 5; 4/6/2007

BENv. 4.2, xIs 2; Page 1 of 1



- Run Name =:2041
Present Values as of Noncompliance Date (NCD), 30-Nov-2005
A) On-Time Capital & One-Time Costs $3,809
B) Delay Capital & One-Time Costs $3,619
C) Avoided Annually Recurring Costs $0
D) Initial Economic Benefit (A-B+C) . $190
E) Final Econ. Ben. at Penalty Payment Date, |
15-Jun-2007 $214 _

C-Corporation w/ Ml tax rates
Discount/Compound Rate 8.0%
Discount/Compound Rate Calculated By: BEN
Compliance Date : 31-Oct-2006
Capital Investment: _

Cost Estimate $0

Cost Estimate Date N/A

Cost Index for Inflation N/A,

Consider Future Repl.»cement (Useful Life) N/A (N/A)
One-Time, Nondepreciable Expenditure:

Cost Estimate $6,112

Cost Estimate Date 21-Dec-2006

Cost Index for Inflation PC!

Tax Deductible? y
Annually Recurring Costs:

Cost Estimate $0

Cost Estimate Date N/A

Cost Index for Inflation N/A
User-Customized Specific Cost Estimates: N/A

On-Time Capital Investment

Delay Capital Investment

On-Time Nondepreciable Expenditure

Delay Nondepreciable Expenditure

Case = Mosaic_030807; Analyst = William Bates, Region 5; 4/6/2007

BEN v. 4.2, xIs 2; Page 1 of 1



: Run Name =|2042
Present Values as of Noncompliance Date (NCD), 30-Nov-2005
A) On-Time Capital & One-Time Costs $3,809
B) Delay Capital & One-Time Costs $3,619
C) Avoided Annually Recurring Costs $0
D) Initial Economic Benefit (A-B+C) $190
E) Final Econ. Ben. at Penalty Payment Date,
' 15-Jun-2007, $214
C-Corporation w/ Ml {ax rates
Discount/‘Compound Rate 8.0%
Discount/Compound Rate Calculated By: BEN
Compliance Date ] 08-Nov-2006
.|Capital Investment:
Cost Estimate $0
Cost Estimate Date N/A
Cost Index for Inflation N/A
Consider Future Replacement (Useful Life) N/A (N/A)
One-Time, Nondepreciable Expenditure:
Cost Estimate $6,112
Cost Estimate Date 21-Dec-2006
Cost Index for Inflation PCI
Tax Deductible? Y
Annually Recurring Casts:
Cost Estimate: $0
Cost Estimate Date N/A
Cost Index for Inflation N/A
User-Customized Specific Cost Estimates: N/A

On-Time Capital Investment

Delay Capital Investment

On-Time Nondepreciable Expenditure

Delay Nondepreciable Expenditure

Case = Mosaic_030807; Analyst = William Bates, Region 5; 4/6/2007

BEN v. 4.2, xls 2; Page 1 of 1



Run Name =2061
Present Values as of Noncompliance Date (NCD), 17-Jul-2001
A) On-Time Capital & One-Time Costs $3,167
B) Delay Capital & One-Time Costs $2,533
C) Avoided Annually Recurring Costs $0
D) Initial Economic Benefit (A-B+C) $634
E) Final Econ. Ben. at Penalty Payment Date,
. 15-Jun-2007 $1.021
C-Corporation w/ Ml tax rates
Discount/Compound Rate 8.4%
Discount/Compound Rate Calculated 'By: BEN
Compliance Date 09-Nov-2006
| Capital Investment: ‘ :
Cost Estimate $0
Cost Estimate Date N/A
Cost Index for Inflation N/A
Consider Future Replacement (Useful Life) N/A (NIA)
One-Time, Nondepreciable Expenditure:
Cost Estimate : $6.112
Cost Estimate Date 21-Dec-2006
Cost Index for Inflation PCI
Tax Deductible? Y
Annually Recurring Costs:
Cost Estimate ' $0
_Cost Estimate Date N/A
Cost Index for Inflation . N/A
User-Customized Specific Cost Estimates: N/A
On-Time Capital Investment
Delay Capital Investment
On-Time Nondepreciable Expenditure
Delay Nondepreciable Expenditure

Case = Mosaic_030807; Analyst = William Bates, Region 5; 4/6/2007

BEN v. 4.2, xIs 2; Page 1 of 1



Run Name =[2062
Present Values as of Noncompliance Date (NCD), 17-Jul-2001
A) On-Time Capital & One-Time Costs $3,167
B) Delay Capital & One-Time Costs $2,534
C) Avoided Annually Recurring Costs $0
D) Initial Economic Benefit (A-B+C) - $633
E) Final Econ. Ben, at Penalty Paymeni Date,
15-Jun-2007 $1,020
C-Corporation w/ Ml tax rates
Discount/Compound Rate 8.4%
Discount/Compound Rate Calculated By: BEN
Compliance Date 08-Nov-2006
Capital investment;
Cost Estimate - $0j .
Cost Estimate Date N/A
Cost Index for Inflation N/A
Consider Future Replacement {(Useful Life) N/A (N/A))
| One-Time, Nondepreciable Expenditure:
Cost Estimate : $6,112
Cost Estimate Date 21-Dec-2006
Cost Index for Inflation PCI
Tax Deductible? Y|
Annually Recurring Costs;
Cost Estimate $0
Cost Estimate Date N/A
_ Cost index for Inflation N/A
User-Customized Specific Cost Estimates: N/A
On-Time Capital Investment
Delay Capital Investment
On-Time Nondepreciable Expenditure O
Delay Nondepreciable Expenditure

Case = Mosaic_030807; Analyst = William Bates, Region 5; 4/6/2007

BEN v. 4.2, xlIs 2; Page 1 of 1



. Run Name =|2081
Present Values as of Noncompliance Date (NCD}), |  13-May-2003
A) On-Time Capital & One-Time Costs $3,225
B) Delay Capital & One-Time Costs $2,967
C) Avoided Annually Recurring Costs §0
D) Initial Economic Benefit (A-B+C) $259
E) Final Econ. Ben. at Penalty Payment Date,
‘ 15-Jun-2007 $353
C-Corporation w/ M! tax rates
Discount/Compound Rate 7.9%
Discount/Compound Rate Calculated By: BEN
Compliance Date 13-Dec-2006
Capital Investment:
Cost Estimate $0
Cost Estimate Date N/A
Cost Index for Inflation : N/A
Consider Future Replacement (Useful Life) N/A (N/A)
One-Time, Nondepreciable Expenditure:
Cost Estimate . $6,112
Cost Estimate Date 21-Dec-2006
Cost Index for Inflation PCI
Tax Deductible? Vi
Annually Recurring Costs:
Cost Estimate $0
Cost Estimate Date N/A
Cost Index for Inflation N/A
User-Customized Specific Cost Estimates: N/A

On-Time Capital Investment

Delay Capital Investment

On-Time Nondepreciable Expenditure

Delay Nondepreciable Expenditure

Case = Mosaic_030807; Analyst = William Bates, Region 5; 4/6/2007

BEN v. 4.2, xIs 2; Page 1 of 1



Run Name =

2082

Present Values as of Noncompliance Date (NCD

-~ 13-Magy-2003

A) On-Time Capital & One-Time Costs $3,225
B} Delay Capital & One-Time Costs $2,967
C) Avoided Annually Recurring Costs 50
D) Initial Economic Benefit (A-B+C) $259
E) Final Econ. Ben. at Penalty Payment Date,
15-Jun-2007 353
C-Corporation w/ M fax rales
Discount/Compound Rate 7.9%
Discount/Compound Rate Calculated By: BEN
Compliance Date 13-Dec-2008
Capital Investment:
Cost Estimate $0
Cost Estimate Date N/A
Cost Index for inflation NA
Consider Future Replacement (Useful Life) N/A (NIA)
One-Time, Nondepreciable Expenditure:
Cost Estimaie $6,112
Cost Estimate Date 21-Dec-2006
Cost Index for Inflation PCI
Tax Deductible? y
Annually Recurring Costs:
Cost Estimate 50
Cost Estimate Date N/A
Cost Index for Inflation N/A
" |User-Customized Specific Cost Estimates: N/A

On-Time Capital Investment

Delay Capital Investment

On-Time Nondepreciable Expenditure

Delay Nondepreciable Expenditure

Case = Mosaic - 030807; Analyst = William Bates, Region 5; 4/6/2007

BEN v. 4.2, xls 2; Page 1 of 1



Penalty Calculati

Violator or Case Name

USEPA Permit #(s) or Stale Permit #(s)

Mosaic

[[MI-133-3G-A002

Entorcement Qfficer

[William Bates

Dale

Septeriber 14, 200

Calculating Statutory Maximum

Ducalion units counted in
number ol missing records,

Il violatoin oceurred prior to
March 15, 2004 amounts
should be $3,500 (for Class 11}
or 11,000 (all other Classes).
IF vielation occurred after

Violation Length o Vioton puraion | Adminisirative Max per March 15, 2004 amounis
Start | End Days Months | Units |month should be $6,500 {for Class 1I)
Multiple wells in the Area Permit or $12,895 (all other Classes?).
Failure to Demonstrate mechanical .
Integrity on 19 wells 71772001 7{17/2006) 1,826 50 $11,000 This number ts calculated in the
g g inflation Clalculation table
Well #2: (page 2).
8] [0) ————
0 ) This Judicial Maximum is
1] 0| caleulated by multiplying
Weil #3: iogether the days of violation,
0 9 the numaber nf wells. the
g g inflation factor, and $27,500
1’32ﬁ 5 - The $27,500 is the base
Number o1 Welis in Violation 1 mMoenelary amount per day ol
Infiation Adjustment 1.1854 violaton.
Judicial Slatutory Maximurm $1,134,051,242.50
| Adminisirative Statutory Maximum _ _ $157,500.00 Input value between $200-
e Calcul/afmn Economic Benelit | =T $10000. This value is based
— e upan the mulliplier in.the
Seriousness of Violation for
PROPOSED PENALTY CALCULATION ;‘“P‘”“d Penally table (page
Well Vialation Months Units. Serlousness i
TS5 i
19 wells mechanicai integtity on 18 wells 60| 0 $2,000.00 Place negalive numbers (-3 0 -
0 0 100 only. This value is used
g g to only increase Lthe penally.
3 ;
[ This is a % Lhal is osed only 1o
0 o decrease the penaliy. Itis
0l 0 based upon the company's
I\Mﬁura‘cion'seriousness) $120,540.0 abilily to pay.
Prior History
H;Z?)Tjolziir:rgﬂﬂeolc: g:: This is a % that is used to
Other 0% adjust penalty up or down by 50

ta -50%.

This is % that is used in
extraordinary circumstances.
Reduces penalty by up lo 20%




Reference Tables

Inflation Calculalion

adjustment

1/31/97-3M15/04

(=]

After 3/15/04

en AdJust date " Date Days Total days )
1/31/97-3115/04 TH7/2001 972|1/31/97-3M15/04 972| 0.532311062] 0.58554217]
[After 3715/04 111712008 B54[After 3[15/04 B54[ 0. 688938 0.603
1131/97-3115/04 0[ The Inflation calculation is kased on the Debt Collection
ARer 3115104 o Improvernent Act of 1996 and the minor amendment to

Program Fraud Civil Remedies thal tock effect on March 15,
2004. Viclations that occurred between January 30, 1997

b and March 15, 2004 have an inflatlon adjustment of 10%

[=]

above the fine arnounts described in the actand In the
penalty policies. If the violation accurred afler March 14,

Level |

1731 77-3115/04 0l 2004 the Inflation factor was adjusted by an additional
BRer 3715104 0l17.23%. The tabla above calculations the amount of days In
1731 /97-3/15/04 plviolation in each of these time periods, then adjusis the
Aiftar 315704 olinflation calculation to reflect each contribution.
1/31/97-3/15/04 0] :
After 3/15/04 0]
1/31/97-3/15/04 0]
- [|After 3/15/04 0|
1/31/97-3/15104 0]
After 3/15/04 0]
1/34/97-3/15/04 [1]
[Aftar 3715104 []
Seriousness of Violallon for Proposed Penalty
Violation Cahzgory Muliplier
Level 1l $200-1000
Violations
Failure to retatn records
Faiiure to make required notifications
Failure to subimit 3 reporl, complete reporl, imeiy report, and/or accurate repon
Failure fo submit inventory informaticn in a timeiy fashion
Faiiure to submil informalion
[Cevei 7t ] [5500-1,500
Vialations .
Failure lo show evidence of or to maintain financiai respensibiiity
Failure to monilor
Substantiai failure to comply with operating requirements
Failure fo conduct an MIT upon tawful request to the Agency or within legal deadiines and
Failyre to0 submit a piugging and ahandonmenl pian
Failure 10 allow Inspection and entry
Faiiure to appiy fora permit
Failure 1o submft an annual report
Failure fo lransfer a parmit property
Faiiure to submit 24-hour reporl and/or written foliow-up
Faiiure to submit infermation
|$1 ,000-10 000

Violations

Failure to demenstrate mechanica inlegrity resuiting in potential or aclual contamination ofa

Unautherzed injection

Faiiure tc operate properiy (8.g. overpressure)

Failure to prevent movement Into 8 USOW of Auids that may cause a vigiation of an MCL

Faiiure lo comply with a compfiance schedule in a pemmnit

Failure to comply with an Adminslrative Order

Falsifylng informaiton

Faliure tc construct a wail propedy (casing and cementing)

Fallure lc plug and abandon In accardance with an approved plan

Unautherized piugging of a well in an unzuthorized manner
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231 832 3349 Moéaic Potash Hersey 01:39:56 p.m. 12-18-2006 1M
o ' imveliece
MICHIGAN WIRELINE SERVICES, INC.
P.O. Box 782 '
( MT. PLEASANT, MICHIGAN 48804-0782 DATE INVOICE #
11/24/20
(989) 772-5075 24/2006 12364
BILL TO: o L
MOSAIC POTASH S8 i W LOCATION ‘
1395 135 TH AVE ] == 1044 & 1041 Poskit® Fax Note 7671
HERSEY M1 49639 ' .{ HERSEY PLANT ' 5‘, = ==
: oy 2 7 2005  QSCEOLACOUNTY BYesm (avion .
— : '} MICHIGAN Co-/Dept. ‘
. _\I - —;__1' Il FPhone #
- .: = "
T GO 853 793,
Net30
 DESCRIPTION AMOUNT
- TEMPERATURE/GAMMA RAY LOGS. PROJECT PRICE. 2 6,112.00 12,224.00
' ”
| — Please remit o above address.
N TOTAL C$1222400
PRODUCT 13056M USE WITH 9308 ENVEL OFE NEBS To Reordar: 1-800-225-6380 or www.nebs.com PRINTED INUSA A
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’ OFFICE bF
MAY - 9 I’997 ENFORCEMENT AND
COMPLIANCE ASSURANCE
MEMORANDUM

'SUBJECT:  Modifications to EPA Penalty Policies to Implement the Civil Monetary Penalty
Inflation Rule ( Pursuant fot ﬁ Debt Collection Improvement Act of 1996) |

FROM: Steven A. Hermy
Assistant Admi strt

TO: Regional Ad_ministrator_s

The Environmental Protection Agency (“EPA™) published a new rule in the Federal
Register -- 40 CFR Part 19, Adjustment of Civil Penalties for Inflation -- implementing the Debt
Collection Improvement Act of 1996 (“DCIA”), on December 31, 1996. At the same time, we
also published minor conforming amendments to 40 CFR Part 27, Program Fraud Civil
Remedies. The rule took effect thirty days later on January 30, 1997. This means all violations
occurring on or after January 31, 1997, are subject to the new inflation-adjusted penalty
amounts.! We have attached a copy of the published rule, and the March 20, 1997, correction,
for your convenience.

L There are two sets of exceptions to the January 31, 1997, date for using adjusted

penalty maximums. The first exceptions are for the four penalty provisions added or revised by
the August 1996 amendments to the SDWA which have an effective date of August 6, 1996.
Those penalty provisions were not subject to inflation adjustment. The applicable unadjusted
maximums for those provisions are now included in the March 20, 1997, Table 1. These
provisions are 42 U.S.C. 300g-3(g)3)(B), 42 U.S.C. 300g-3(g)(3)(C), 42 U.S.C. 300i(b) and
42 U.S.C. 300j-6(b)(2). The second exception is for the recently identified amendment affecting
TSCA, 15 U.S.C. 2615, through the Residential Lead-Based Paint Hazard Reduction Act of 1992
("Lead Paint Act"), 42 U.S.C. 4852d. This portion of the Lead Paint Act and the corresponding
regulations in 40 CFR Part 745, which are enforced through TSCA 15 U.S8.C. 2615, were omitted
from the December 31, 1996 rule-making. EPA anticipates performing a rule-making to adjust
42 U.S.C. 4852d, Part 745, and indirectly 15 U.S.C. 2615, within the next few months. The
effective date for these penalty provisions will be thirty days followmg thetr adjustment and
publication in the Federal Register.

Recycisd/Recyclabie « Printed with Vegelable Oil Based Inks on 100% Recycied Paper '(40% Posiconsumer)
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This penalty policy memorandum modifies all of our existing civil penalty policies to
conform to the DCIA and the new rule. This memorandum also provides guidance on how to
plead penalties and how to determine the new maximum penalty amounts that may be sought in
single administrative enforcement actions under the Clean Water Act ("CWA™), the Safe
Drinking Water Act ("SDWA"), and the Clean Air Act ("CAA") |

OVERVIEW

The primary purpose of the DCIA is to restore the deterrent effect of civil statutory
penalty provisions which have been eroded by inflation. In particular, the DCIA directed each ~
federal agency to raview its respective civil monetery penalty (“CIMP”) provisions and to issue &

. regulation adjusting them for inflation. The DCIA also requires periodic review and adjustment
of the CMP’s at least once every four years.

This first penalty inflation adjustment was limited by the DCIA to 10% above the
existing statutory provision's maximum amount. For EPA, this meant afl the penalty provision
maximums, with the exception of a few new penalty provisions added by the 1996 SDWA
amendments (which did not require any adjustment), have been adjusted upward by 10%. -

The statutory penalty provisions and the new maximum penalty amounts are found in the
attached Table 1 of 40 CFR 19.4 (as corrected on March 20, 1997). These increases in the CMPs

apply only to violations which occur after the date the increases take effect on January 30, 1997 -

that is. violations which occur on or after January 31. 1997.2 For example, CWA Section 309
- previously authorized judicial penalties of up to $25,000 per day per violation; and now, since

the new rule became effective, the new maximum penalty amount is $27,500. Therefore, if a
violation subject to CWA section 309(d) started on January 1, 1997, and continued through
February 2, 1997, the maximum statutory penalty liability would consist of 30 days of violations
at $25,000 per day, plus 3 days of violation at $27,500.

- PENALT | ALCULATION CHANGES

= For the time being, we are not planning to amend the specific language, penalty matrices
or formulas in any of our existing penalty policies based on the revised penalty maximums
contained in 40 CFR Part 19. If a sufficient need to revise the particular provisions of one or
more of the policies is identified, we will consider taking such action at a later time We are,
however, by this Policy, modifying all of our existing penalty policies, to increase the initial
gravity component of the penalty calculation by 10% for those violations subject to the new

2 Supra note 1.
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rule.’ We believe this is consistent with the Congressional intent in passing the DCIA and is
necessary to implement effectively the mandated penalty increases that we have set forth in 40
CFR Part 19. Accordingly, each penalty policy is now modified to apply the appropriate
guidelines set forth below*. These new guidelines apply to all penalty policies, regardless of
whether the policy is used for determining a specific amount to plead in a complaint or for
determining a bottom-line settlement amount. (A complete list of all of our existing penalty
policies is provided at the end of this memorandum.)’

A. If all of the violations in a particular case occurred before the effective date of the
new rule, no changes n our penalty policies are necessary.

B. Forthose judic’al and administrative cases in which some, but not all, of the
violations occurred after the effective date of the new rule, the penalty pol1cy calculatlons are
modified by following these five steps:

1. Perform the economic benefit calculation for the entire period of the violation,
going beyond the January 30, 1997, effective date of the new rule if appropriate.! Do not
apply any mitigation or adjustment factors (such as, good faith, ability to pay, litigation
considerations or supplemental environmental projects) at this point.

2. Apply the gravity component of the penalty policy in the standard way (without
economic benefit which has been covered in step 1, above) for all violations to produce
the gravity component value. Do not apply any mitigation or adjustment factors (such as
good faith, self-audits, ability to pay, litigation considerations or supplemental
environmental projects) at this point.

! This ten percent increase should be used in virtually all cases. However, in some cases
the Region, after consulting with the applicable OECA Division, may increase the gravity
amount by less than 10% --- e.g., only 5 % -- if it believes the gravity amount prior to the
_.inflation is already sufficiently high to fully account for the severity of the violations. For
example, if all of the violations that occurred after the effective date were extremely minor, the
Region may elect to inflate the gravity component for these violations by less than 10%.

* Where no specific penalty policy currently applies, follow the general penalty policies,
which are also modified by this penalty policy. Likewise, all new penalty policies being
- prepared should take the inflation adjustment of statutery maximums into account.

¥ Whenever a copy of a particular penalty policy is prowded to someone, a copy of this
modifying policy should be provided as well.

6 The calculation of economic benefit is not affected by the new rule. If there is no
identifiable economic benefit component in a penalty policy, then all of the penalty is c0ns1dered
gravity for purposes herein.
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3. Determine the percentage of the resuiting gravity component value which
occurred after the effective date of the penalty inflation adjustment, January 30, 1997.
Multiply the post-effective date percentage by 0.10. Next, add 1 to the resulting value,
and this will provide the gravity adjustment factor. For example, if approximately 40%
of the violations in a case occurred on or after January 31, 1997, the gravity adjustment
factor would be calculated as follows: [0.10 x.40] + 1 = 1.040 (the resultmg gravity
adjustment factor).

4. Muitiply the gravity component from step 2 by the gravity adjﬁstment factor from
step 3. This produces a gravity component that has been adjusted based on the penalty
inflation ruie. ' ' .

-5 Add the subtotals from steps | and 4, above. Adjust the total, as appropriate
" pursuant to the applicable policy, for good faith, self-audits, ability to pay, litigation
considerations, supplemental environmental projects, or other applicable mitigation
factors.

C. If all the violations in a particular case occurred on or after the effective date of the new
rule, the penalty policy calculation is modified by following these three steps:

1. Following the existing guidance, calculate the economic benefit covering the
entire period of the violations. Do not apply any mitigation or adjustment factors (such
‘as good faith, ability to pay, htlgatlon considerations or supplemental environmental -
projects) at this point. :

2. Apply the penalty policy in the standard way to calculate the gravity component
(essentially everything except economic benefit, covered in stepl, above, is gravity). Do
not apply any mitigation or adjustment factors (such as good faith, self-audits, ability to
pay, litigation considerations or supplemental environmental projects) at this point. After
this calculation has been compieted, multiply it by 1.10. This producesa grav1ty amount
increased by 10 % in accordance with the DCIA.

3. Add the adjusted gravity amount in step 2 to the economic benefit component.
Adjust this sum, as appropriate, pursuant to the applicable policy for good faith, seif-
audits, ability to pay, litigation considerations, supplemental environmental pro_jects or
other applicable mitigation factors.

PENALTY PLEADING

- Ifall of the violations in a particular case occurred before the effective date of the new -
rule, no changes in our pleading practices are necessary. Ifsome of the violations in a particular
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case occurred after the effective date, then in _]udlClal cases using “notice pleading” -- that is
pleading “up to the statutory maximum amount” (and in any administrative cases which use
notice pleading), the penalty amount pled should use the newly adjusted maximum amounts. For
example, in a civil judicial complaint alleging violations of section 301 of the Clean Water Act,
the prayer for relief would be written as follows:

Pursuant to Section 309(d) of the Clean Water Act, 33 U.S.C. § 1319(d), and 40
CFR Part 19, assess civil penalties against [name] not to exceed $25,000 per day
for each violation of Section 301(a) of the Act, 33 U.S.C. §131 1(a), that occurred
prior to January 31, 1997; and $27,500 per day for each violation of Section 301

- of the Act, 33 U.S.C. § 1311, that occurred on or after January 31, 1997, up to the
date of judgment herein.

If all of the violations in a particular case occurred after the effective date of the new rule,
then in judicial cases using “notice pleading” (and in any administrative cases which use notice
pleading) the penalty amount pled should use the newly adjusted maximum amounts.. For
example, in a civil judicial complaint alleging violations of section 301 of the Clean Water Act,
the prayer for relief would be written as follows:

Pursuant to Section 309(d) of the Clean Water Act, 33 U.S.C. § 1319(d), and 40
CFR Part 19, assess civil penalties against [name] not to exceed $27,500 per day
for each violation of Section 301 of the Act, 33 U.S.C. §1311, up to the date of
judgment herein.

ADMINISTRATIVE PENALTY S FOR CWA, SDWA AA

The DCIA and 40 CFR Part 19 raised the maximum penalty amounts that may be sought :
for individual violations in administrative enforcement actions, as well as the total amounts that
may be sought in a single administrative enforcement action. This increase is particularly
relevant for administrative enforcement actions under the CWA, SDWA, and CAA which are
limited by penalty maximums that may be sought in a single action, (commonly called "caps").
For example, prior to the DCIA and 40 CFR Part 19, CWA Class II administrative penalties were
authorized up to $10,000 per violation and not to exceed $125,000 in a single administrative
action; since the effective date of the new rule, the new penalty maximums are now $11,000 and
$137,500, respectively. Similarly, Part 19 also raised the total penalty amounts that may be
sought in a single administrative enforcement action under the CAA from $200,000 to $220,000

(although higher amounts may still be pursued with the joint approval of the Administrator and
Attomey General).

" The new penalty maximums/caps may be used only in a single administrative
enforcement action under the CWA, SDWA, and CAA, provided the individual penalties for the
post-effective date violations equal or exceed the previous unadjusted maximums (caps). In
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other words, the penalties assessed can only exceed the old maximums/caps, up to the new
maximums/caps, based solely on penalties for the new violations. For example, in a CWA Class
11 administrative enforcement complaint, there must have been at least 12 violations occurring
after January 30, 1997, in order to exceed the previous maximum penalty of $125,000 (12
violations X $11,000 = $132,000). If there are not at least 12 violations occurring after January
30, 1997, then the maximum amount which may be sought in a CWA Class [T administrative
enfor¢ement action is still $125,000.

As another example, in a CAA administrative enforcement action for violations of
Section 203(a)(1) of the CAA, there must be at least eight violations that occurred after January
30, 1997, for the new $220,000 maximum penalty cap to apply (8 violations X $27,500 =
220,000). If there are not at least eight violations after January 30, 1997, then the maximum
" amount that may be sought in such a CAA administrative enforcement action is stiil $200,000
(unless otherwise increased by joint agreement of the Administrator or Attorney General).

CHALLENGES IN THE COURSE OF ENFORCEMENT PgOQEEDINGS

If a defendant should choose to challenge the validity of applying the adjusted penalty
provisions on the grounds that EPA did not have the authority to promulgate the rule which
adjusted the penalty maximums, please notify the Multimedia Enforcement Division of the
challenge, so that OECA and the Region can coordinate our response before a response is filed.
We expect our response to argue that the statutory penalties were raised by an Act of Congress,
and, therefore, the Agency merely carried out a non-discretionary ministerial duty in publishing a
rule identifying the specific provisions and applying the Congressional formula for the
adjustment.

FURTHER INFORMATION | .

Any questions concerning the new rule and implementation can be directed to Steven
Spiegel in the Multimedia Enforcement Division, our workgroup chair, via email, or to (703)
308-8507. Additionally, offices that identify penalty policies which may need individual
modifications should send a memorandum via email to Steven Spiegel, spemfymg the policy and
the suggested changes.

LIST OF EXIS EPA CIVIL PENALTY POLICIES.
MODIFIED BY THIS MEMORANDUM |

General

Policy on Civil Penalties (2/14/84)
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A Framework for Statuté-Specific Approaches to Penalty Assessments (2/14/84)
Guidance on Use of Penalty Policies in Administrative Litigation, (12/15/95)

Clean Air Act - Statio Sources

Clean Air Act Statlonary Source Civil Penalty Policy (10/25/91) (This is a generic pohcy
for stationary sources.) -

Clarifications to the October 25, 1991 Clean Air Act Stationary Source Civil Penalty
Policy (1/17/92)

There are a series of appendices that address certam specific subprograms within the
stationary source program. :

Appendix I - Permit Requirements for the Construction or Modification of Major

Stationary Sources of Air Pollution (Not Dated)

Appendix II - Vinyl Chioride Civil Penalty Policy (Not Dated)

Appendix III - Asbestos Demolition and Renovation Civil Penalty Policy (Revised

5/5/92y

Appendix IV - Volatile Organic Compounds Where Reformulation of Low Solvent

Technology is the Applicable Method of Compliance (Not Dated)

Appendix V - Ajr Civil Penalty Worksheet

Appendix VI - Volatile Hazardous Air Pollutant Civil Penalty Pollcy (Revised 3/2/88)

Appendix V1! - Residential Wood Heaters (Not Dated)

Appendix VIII - Manufacture or Import of Controlled Substances in Amounts Exceeding

" Allowarces Properly Held Under Protection of Stratospheric Ozone (11/24/89) '

Appendix IX - Clean Air Act Civil Penalty Policy Applicable to Persons Who Perform

Service for Consideration on a Motor Vehicle Air Conditioner Involving the Refrigerant

or Who Sell Small Containers of Refrigerant in Violation of 40 CFR Part 82, Protection

of Stratospheric Ozone, Subpart B (Not Dated)

Appendix X - Clean Air Act Civil Penalty Policy for Violations of 40 CFR Part 82,

Subpart F: Maintenance, Service, Repair, and Disposal of Appliances Containing

Refrigerant (6/1/94) _

Appendix XT - Clean Air Act Civil Penaity Policy for Violations of 40 CFR Part 82, -

Subpart C: Ban on Nonessential Products Containing Class I Substances and Ban on

Nonessential Products Containing or Manufactured with Class II Substances (Not Dated)

1 ir Act - ile €

Volatility Civil Penalty Policy (12/1/89)
Civil Penalty Policy for Admimstrative Hearings (1/14/93)
- Manufacturers Programs Branch Interim Penalty Policy (3/31/93)
Interim Diesel Civil Penalty Policy (2/8/94)
Tampering and Defeat Device Civil Penalty Policy for Notices of Violation (2/28/94)
Draft Reformulated Gasoline and Anti-Dumping Settlement Policy (6/3/96)
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Guidelines for the Assessment of Civil Penalties Under Section 16 of TSCA (7/7/80)
(Published in Federal Register of 9/10/80. Note that the first PCB penalty policy was
published along with it, but the PCB policy is now obsolete.) This is a generic policy for
TSCA sources. There are a series of policies that address certain specific subprograms
within TSCA. They are as follows:

Record keepmg and Reportmg Rules TSCA Sections 8, 12, and 13
(8/5/96) ,

PCB Penalty Policy (4/9/90)

TSCA Section 5 Enforcement Response Policy (6/8/89), amended (7/1/93)
TSCA Good Laberatory Practices Regulations Enforcement Policy (4/ 9/85)
TSCA Section 4 Test Rules (5/28/86)

TSCA Title II - Asbestos Hazard Emergency Response Act (AHERA)
Interim Final ERP for the Asbestos Hazard Emergency Response Act (1/31/89)
ERP for Asbestos Abatement Projects; Worker Protection Rule (11/14/89)

Safe Drinking Water Act -UIC

Interim Final UIC Program Judicial and Administrative Order Settlement Penalty Policy -
- Underground Injection Control Guidance No. 79 (9/27/93)

Safe Drinking Water Act - PWS :

New Public Water System Supervision Program Settlement Penalty Policy (5/25/94)

EPCRA

Final Penalty Policy for Sections 302, 303, 304, 311, and 312 of EPCRA and Section 103
of CERCLA (6/13/90)

Enforcement Response Policy for Section 313 of EPCRA and Section 6607 of the
Pollution Prevention Act (8/10/92); Low Volume Altemate Threshold ERP Revisions
(12/ 18/96)

Clean Water Act

Revised Interim Clean Water Act Settlement Penalty Policy, February 28, 1995
- Clean Water Act Section 404 Civil Administrative Penalty Actions Guidance on
. Calculating Settiement Amounts

RC
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RCRA Civil Penalty Policy (October 1990) (

-
]
—

|

U.S. EPA Penalty Guidance for Violations of UST Regulations (November 1990)
Guidance for Federal Field Citation Enforcement (OSWER Directive- No. 9610-16)
(October 1993)

CERCLA

Final Penalty Policy for Sections 302, 303, 304,311, and 312 of EPCRA and Section 103
" of CERCLA (6/13/90)

1

IFRA

General FIFRA Enforcement Response Policy (7/2/90)

FIFRA Section 7(c) ERP (2/10/86)

Enforcement Response Policy for the Federal Insecticide, Fungicide and Rodent1c1de Act:
Good Laboratory Practice (GLP) Regulations (9/30/91)

Attachments

cc: (w/attachmenis)

OECA Office Directors

ORE Division Directors

OSRE Division Directors

Regional Counsels, Regions [ - X

Director, Office of Environmental Stewardship, Region |

Director, Division of Enforcement and Compliance Assurance, Region II

Director, Compliance Assurance & Enforcement Division, Region VI

Director, Office of Enforcement, Compliance & Environmental Justice, Region VIII

Regional Enforcement Coorumators Regions [- X'

Chief, EES, DOJ

Deputy and Assistant Chiefs, EES, DOJ

MP M IS '
* Mike Northridge, OSRE

Bob Ward, OGC-CCID
Susan Dax, OCFO/OC/FMD
Anthony Britien, OPPE
David Drelich, ORE, WED
Richard Ackerman, ORE-AED -
Jocelyn Adair, ORE-AED
Charlie Garlow, ORE- AEP .
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 19 and 27
[FRL-5671-1)

Civil Monetary Penaity Inflation
Adjustment Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency ("EPA") is issuing this final
Civil Monetary Penalty Inflation
Adjustment Rule as mandated by the
Debt Collection Improvement Act of
1996 to adjust EPA’s civil monetary
penalties (“CMPs") for inflation on a
periodic basis, Prior to this new law,
EPA’s penalties had never been adjusted
for inflation. This rule will allow EPA’s
penalties to keep pace with inflation
_ and thereby mairntain the deterrent
eft‘ect Congress intended when it

nally specified penalties.

is first mandatory adjustment
increases almost all of EPA's penalty
provisions by ten percent (except for
new penalgy provisions enacted into law
In 1996, which are not being increased).
The Agency is required to review iis
penalties again at least once every four
years thereafter and to adjust themn as
necessary for inflation according to a
specified formula.

EFFECTIVE DATE: January 30, 1997,

FOR FURTHER INFORMATION.CONTACT:
Steven M. Spiegel, Office of Regulatory
Enforcement, Multimedia Enforcement
Division, Mail Code 2248W, 401 M
Street, SW, Washington, D.C. 20460, or
at (703) 308-8507. Further information
may also be requested by electronic mail
(e-mail) to:

spiegel. steven@epamall.epa.gov. .
SUPPLEMENTARY INFORMATION: Pursuant
to the Federal Civil Penalties Inflation
Adjustment Act of 1990 (28 U.5.C. 2461
note; Pub. L. 101-410, enacted Cctober
5. 1990; 104 Stat. 890), as amended by
the Debt Collection Improvement Act of
1996 (31 U.S.C. 3701 note; Public Law
104-134, enacted Apri} 26, 1996; 110
Stat. 1321), (“DCIA"}. each Federal
agency is required to issue regulations
adjusting for inflation the maximum
civil monetary penalties that can be
imposed pursuant to such agency's .
statutes. With the adoption of this rule
implementing these statutes, all
violations which take place after
January 30, 1997 will be subject io the
new statutory maximum clvil penalty
amounts.

With the excéption of the new penalty
provisions added by the 1996
amendmenits to the Safe Drinking Water
Act, all of the statutory penalty
provislons administered by EPA are
being increased. All of these increases
are for the maximum allowed, ten

percent. The affected i)enalty provisions
and their statutory maximum amounts
are set out in Table 1 of the new 40 CFR
194.

Section 5 of the DCIA sets forth the
formula for adjusting the penalties for
inflation:

The inflation adjustment described under
section 4 shall be determined by increasing
the maximum CMP or the range of minimum
and maximum CMPs, as applicable, for each
CMP by 1he cost-of-living adjustmen. * * *
The term “cost-of-living™ adjustment is the
perceniage for each CMP by which the
Consumer Price Index (CPI) for the month of
June of the calendar year preceding the
adjustment, exceeds the Consumer Price
Index for the month of June of the calendar
year in which the amoun: of such CMP wes
Iast set or adjusted pursuant 10 Taw. Any
increase determined under this amendment
shall be rounded * * =, :

However, the DCIA also sets a ten
percent cap on the first adjustment for
inflation. Since EPA’s penalties have
never previously been adjusted for
inflation, this first statutorily required
adjustment will be Limited to ten
percent. Table A below sets forth each
CMP proviston which is being increased
pursuant to the DCIA and the
intermedlate calculatons performed to
arrive at the adjusted final maximum
penalty contained in the last column
and in today’s rule.

TABLE A—SUMMARY OF CviL MONETARY PENALTY INFLATION ADJUSTMENT CALCULATIONS

Yeer pen- . Maximum pen- " Maximum pen- Maximum pen-
alty Maxmum pen- H
U.S. Code Civil monetary penaity amount | alty amount set | inflation factor cak- :“V '“::an’e: alty ;"""”’“ atty amount
clation sescription “:},'.? by, taw 23,0t culation ! A4 | A o | e .-P&L;?:;g};
law rounding 2 410 rounding and 10% limit
7 U.S.C. 1361 (1) ... | FEDERAL INSECTICIDE. FUN- 1578 | $5,000 .............. 456.7/1953( $7.000 ... $12,000 ... | $5.500
. GICIDE, & RDDENTICIDE ACT .
CiViL PENALTY--GENERAL—
COMMERCIAL APPLICATORS,
. ETC.
T U.S.C. 1361 (2) ... | FEDERAL INSECTICIDE, FUN- 1878| 500/1,00Q ......... 456.7/195.3f 700/1,000 ......... 1,200/2.000 ...... 55041,100
GICIDE, & RODENTICIDE ACT
CIVIL PENALTY—-PRIVATE AP-
PLICATORS—1ST & SUBSE-
QUENT OFFENSES OR VIDLA-
TIONS. .
15U.8.C. 2615 ..... | TOXIC SUBSTANCES CDNTROL 1976 25,000 .. 456.7/170.1 | 40000 ... 65000 ... |27500
ACT CIVIL PENALTY. :
15 U.5.C. 2647(a) .. | ASBESTOS HAZARD EMER- 1988( 5,000 .......o.c..... 456,7/327.9( 2,000 ......occecee | 7,000 e 5,500
GENCY RESPONSE ACT CIVIL )
PENALTY. :
J1us.c PRDGRAM FRAUD CiviL REM- 1988 5,000 ...l 456.7/327.9| 2,004 ................ 7000 .. .......ee 5.500
3802(a}{1). EDIES . ACTAVIOLATION IN- i . .
VOLVING FALSE CLAIM. .
3 usec PROGRAM FRAUD CIVIL REM- 1588 5,000 ................ 456.7/327.9 2.0_00 ................ TO00 L 5.500
3802(a)2)- EDIES ACTNVIOLATION IN-
. VOLVING FALSE STATEMENT.
33 U.5.C. 131%d) .. | CLEAN WATER ACT VIOLATIDN/ 1587 25000 -.....onaree 456.77340.1] 10000 ............ 35,000 ....ccoeee 27,500
CIVIL JUDICIAL PENALTY.
33 uUs.C CLEAN WATER ACT VIOLATION 1887 10.000/725,000 456.7/340.1 | 3 000/10,000 13,0005 000 11,000/27,500
1319(g)(2)(A). ADMINISTRATIVE  PENALTY :
PER VIOLATION AND MAXI-
MUM.
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TaBLE A.—SuMMARY oF CIVIL MONETARY PENALTY INFLATION ADJUSTMENT CALCULATIONS—Continued

REQS OF SEC, 1445(a) OR (b).

Year pen- R
an!; Maximum pen- l Maximum pen- | Maximum pen- | Maomum pen-
U.S. Code Civil monetary penalty amount | alty amount set | Inflation factor cal- [ 2%y increase afty amaount aty amount
eitation description was last [ by faw as of culation'! { amount after after noeass | after P.L. 101
sat by 1072398 P.L. 101410 and P.L 101~ 410 munding
law ; munding? 410 rounding and 10% limit .
BUS.C. CLEAN WATER ACT VIOLATION/ 1967} 10,000/125.000 456.7/340.1] 3,000/40,000 .
1319(g)(2K B ADMINISTRATIVE  PENALTY . - | 13.0001185.000 | 11.0001137.500
PER VIOLATION AND MAXI-
‘ MUM.,
a3Us.C. CLEAN WATER ACT VIOLATION/ 1990/ 10,000/25,000 ., 456.7/389.1| 2,000/5.000 ...... 000130
1321(b}(B) B} ADMIN PENALTY CF SEC ‘ 12 000 . | 11.000 27.500
311(bY(3) & () PER VIOLATION .
2y AND MAXIMUM. TN
IBUSC. CLEAN WATER ACT VIOLATION/ 1990/ 10,000/125,000 456.7/389.1 | 2.000/20.000 ...
1321(b) (B)(BXi). ADMIN PENALTY OF SEC ‘ 12,0007145,000 11.000:1371500
311(b)3) & (j) PER VIOLATION
" AND MAXIMUM.
u.s.C. CLEAN WATER ACT VIGLATICN/ 1590} 10,000 Ar o....... 456.7/389.1{ 5,000 ar 200 ..
132 1B TIAL CIVIL JUDICIAL PENALTY OF 1.000 per b ... per bamsliuail . ;2,”;‘3;‘,,3::’“ 1152::0 or 1.100
SEC 311(b)(3)—PER VIOLA- " | barrel o unit
TION PER DAY OR PER BAR-
REL OR UNIT. -
33uUs.C. CLEAN WATER ACT VIOLATION/ 1930 25,000 456,7/389.1| 5000 oo 30,000 27.500
1324(b}(7)(B} CIVIL JUDICIAL PENALTY DF T T ’
SEC 371 (c) & (a}{1XB).
IBUSLC. CLEAN WATER ACT VIOLATION/ 1990 25000 ... . 456.7/389.1 27500
1321(5)7) ©). CIVIL JUDICIAL PENALTY OF ‘
SEC a11(].
BUS.C ZLEAN WATER ACT VIDLATION/ 1990 100,000 or 456.7/389.1] 15,000 or 1,000 | 115,000 or 11,000 or
1324(b)}7)(D). MINIMUM  CIVIL  JUDICIAL | 3,000 per biu. per biu, 4,000 per bar- | 3,300
PENALTY OF SEC 371(b)(3— i per barrabunit
PER VIOLATION OR PER BAR-
REL/UNIT. .
33 US5.C, 1414b(d} | MARINE PROTECTION, RE- 1988 | 600 ... 456.7/353.5] 200 .. 660
SEARCH AND SANCTUARIES
43 ACT VIOL SEC 104b(d).
U.5.C. 1415(a) .. | MARINE PROTECTION, RE- 1988 | 5D,0004125,000 458.7/353.5| 15,000/40,000
A T ARics 65,000/165.000 | 55,000/137,500
ACT VIOLATIONS—FIRST &
SUBSEQUENT VIOLATICNS.
42 U.S.C. 300g- SAFE DRINKING WATER ACT/ 1588| 25,000 .............. 456.7/327.9| 10,000 -ooceroeu.... 35,000 .. 27.500
(b, CIVIL JUDICIAL PENALTY OF T ‘
) SEC 1414(b).
42U.5.C. 300g-3(c} | SAFE DRINKING WATER ACT/ 1988 | 25,000 ..ocee.ecnn. 455.7/327.9] 10,000 ..oeee 35000 ., 27,500
. CVIL JUDICIAL PENMLTY OF| | | . T T '
SEC 1414{c).
42 U.5.C. 300g- SAFE DRINKING WATER ACT! 456.77327.9} 10.000 ..ocvve..e... 35,000 ....... 27,500
3(g)(3)(A}. CIVIL JUDICIAL PENALTY OF T T '
SEC. 1414(g)(3)(A).
" 42U.5.C. 300g- SAFE DRINKING WATER ACT/ 1986 5,000 ..o 456.71327.9| 2,000 . 7.000 ... 5,500
I(gHINE). MAXIMUM ADMiNISTRATMVME(, | T T T '
PENALTY PER - SEC.
1414{g)(3)(B).
42 U.5.C. 300h- CiViL JUDICIAL PENALTYMDLA- 1586 25.000 ..ovee.noees 456,7/327.9{ 10.000 . _...... | 35.000 27,500
2b¥1) TIONS OF REQS—UNDER-| | | o e '
GROUND INJECTION CON-
TROL
42 3.5.C. 300h=~ CMVIL ADMINISTRATIVE PEMN- 1886 10.000/125.000 456,7327.9 | 4.000/50,000 ... | 14.0
2(e)(1). ALTY—VIOLATIONS oF 14.000/175.000 1 11,0001137.500
REQS—UNDERGROUND  IN-
. JECTION  CONTROL—PER
VIOLATION AND MAXIMUM.
42 U.5.C. 300h- CIVIL. ADMINISTRATIVE PEN- 1966/ 5,000/125,000 .. 456.7/327.9 2,000/50,000 ...
Y o Warvs il oF 7,000/175,000 .. | 5,500/137,500
REQS—UNDERGROUND  IN-
JECTION CONTROL PER VIO-
LATION & MAXIMUM,
42U.5.C. 300h= VIOLATION/OFERATION oF 19741 5,000 .—rceonvnne 4567114569 | 11,000 ............. 16.000 . 5,500
e} 1). NEW UNDERGROUND INJEC- T )
TION WELL. .
42 U.5.C. 300h~ WILLFUL VIOLATION/QOPER- 1974 10.000 .oneene 456,7/146.9] 21,000 ... [ 31000 .. 11,000
3(e)(2). ATION OF NEW UNDER- oo '
GROUND INJECTION WELL .
42 1].5,C, 300-1{d) | ATTEMPTING TO OR TAMPER- 1886 | 20,000/50.8500 .. 456.7/327.9§ 10,000/20,000 Q0T
. ING WITH PUBLIC WATER 30000170000 .- | 22.000155.000
SYSTEM/ICIVIL JUDICIAL PEN-
ALTY. ‘
42 1.5.C. 300Ke)(2) | FAILURE TO COMPLY W/ORDER 1974 2,500 .. 455.7/146.2( 5,000 ............... 7.500 2,750
ISSUED  UNDER SEC. R
17441(c)(1). :
42 U.5.C. 300j-4(c) | REFUSAL TO COMPLY WITH 1988} 25,000 .....covve 456.7/327.9| 10,000 ............ 35000 .......... | 27,500
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TABLE A.—SUMMARY OF CiviL MONETARY PENALTY INFLATION ADJUSTMENT CALCULATIONS—Continued

.5 Code
citation

Civit monatary penalty
description

Year pen.
afty
amount
was last
set by

law

Maximum pen-
afty amount set
by law as of
10723756

Inflation factor cak
culation!

Maximum pen-
alty increase
amount after
P.L. 101410

rounding 2

Maximum pen-
alty amount
after increase
and P.L. 101-
410 rounding

Maximum pen-
alty amount
after P.L. 101-
410 rounding
and 10% [imit

42 U.S.C. 300}
23(d).

42USC.
6928(a)(3).

42 U.5.C. 6928(c) ..

42 U.S.C. 6928(g) ..

42 US.C.
6926(h)(2)..

42 U.S.C 6934(e) ..

42 U.B.C. 6973(b) ..

42US8.C,
6991e(a){3).

42U5C.
§991e{d)(1).

42 US.C. 6991a(d)
(2).

42 U.5.C. 6992(d)
(2. )

42 U.5.C. 6992d(a)

(4).
42 U.S.C, 5992d(d}

42 U.S.C. 7413(b) ..

42 US.C.
7413 1.

42 U550
TAINAHD.

42 U.5.C. 7524{a) ..

42 U.5.C. 7524(a} ..

42 US.C. 7524{c) ..

42 U.S.C. 7545(d) ..

42 US.C.
9804(e}9){B). -

42 U.5.C. 96D6(b) ..

VIDLATIONS/SEGTIDN 1463(b}—
FIRST OFFENSE/REPEAT OF-
FENSE.

RESOURCE GONSERVATION &
RECOVERY ACTMVIDLATION
SUBTITLE C ASSESSED PER
DRDER.

RES. CONS. & REC. ACTICON-
TINUED NONCOMPLIANGE OF
CDMPLIANCE ORDER.

RESDURCE CONSERVATION &
RECDVERY ACTAMDLATIDN
SUBTITLE C.

RES. CDNS. & REC. ACT/NON-
COMPLIANCE OF CDRREC-
TIVE ACTION ORDER.

RES. CONS. & REC. ACT/NON-
CDMPLIANCE WITH SECTIDN
3012 ORDER.

RES. CONS. & REC. ACTAIOLA-
TIDNS DF ADMINISTRATIVE
DRDER.

RES. CONS. & REC: ACT/NON-
COMPLIANCE WITH  UST
ADMIN, DRDER.

RES. CONS. & REC. ACT/FAIL-
URE TO NOTIEY DR SUBMIT
FALSE INFD,

VIOLATIONS OF SPECIFIED UST
REGULATORY REQUIRE-
MENTS.

NONCOMPLIANCE  W/MEDICAL
WASTE TRACHKING ACT AS-
SESSED THRU ADMIN ORDER.

NONCOMPLIANCE W/MEDICAL
WASTE  TRACKING  ACT
ADMIN DRDER.

MEDICAL WASTE TRACKING
ACT  VIDLATIONS—JUDICIAL
PENALTY.

CLEAN AIR ACTAIDLATIONS/
OWNERS & OPS [OF STATION-
ARY AR  POLLUTION
SOURCES—JUDICIAL  PEN-
ALTIES.

CLEAN - AIR ACT/STATIONARY
AIR POLLUTION SDURCES—
ADMINISTRATIVE PENALTIES
PER VIOLATION AND MAXH
MUM. :

CLEAN  AIR  ACTMINOR
VIDLATIONS!  STATIONARY
AIR POLLUTION SOURCES—
FIELD CITATIONS.

TAMPERING OR MANUFAC-
TURE/SALE OF DEFEAT DE-
VICES IN VIOLATION OF
7522(a)3)A) DR (a}{3)B)—8Y
PERSONS.

VIOLATION OF 7522 (a)}{3)(A) OR
@AKE—BY MANUFACTUR-
ERS OR DEALERS; ALL VIO-
LATIONS OF 7522(a) (1), (2).
{4). & (5) BY ANYONE.

ADMINISTRATIVE ~ PENALTIES
AS SET IN 7524{a) & 7545(d)
WITH A MAXIMUM ACMINIS-
TRATIVE PENALTY.

VIOLATIONS DF FUELS REGU-
LATIONS.

SUPERFUND AMEND. & REAU-
THORIZATION ACTNON-
COMPLIANCE  W/REQUEST
FOR INFO OR ACCESS.

SUPERFUNDMWORK NOT PER-
FORMED W/MMINENT, SUB-
STANTIAL ENDANGERMENT.

1958
19.B4
1984
1976
1984
1976

1978

1984

5.000450,000 ..

1988
1988
1988

1977

1977

1977
1990
1950

1920

1986

456 7/253.5

456.7/310.7

458.7/310.7
456.71170.1
456.7/310.7
458.7170.1
456, 711704
'455.7:'310.7
456 7/310.7
456.7/310.7
456,77353.5
456.7/353.5
456,7/353 5

4568.7/1818
458.7/181.8

456.7/389.1

456.7/181.8
456.7r369.1

456.7/389.1

456,77389.1
456.7/389.1

456.7/389.1

1,000115,000 ...

10,000 ...

40,000/300,000

30,000

30.000 ..............

65,000 .. ...

65,000/300,000

5,500055,000

27.500

27.500
27,500
-27.500‘
5,500

5.500

27.500
11,000
11.000
27.500
27,500
27,500

27,500

27.500220,000

10,000 ...

10,000 ..o

30,000 ..o

30,000 ...

35,000 ......ccees

2,750

27,500

220,000

27,500
27.500

27500
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TABLE A —SUMMARY OF Civit MONETARY PENALTY INFLATION. ADJUSTMENT CALCULATIDNS—Continued

Year pen- . Maxdmum pen- | Maximum pen- | Maximum Pan-
alty Maximum pen- H
U.S. Code Civil monetary penalty amount | alty amount set | inflation factor cak ::‘“Voﬂ:t'g;-: a:'g;mu‘:g‘s'e a;::;'fﬁ'm_
citation description el B culatian PL 101410 | and P.L.101- | 410 rounding
P rounding 2 410 rounding and 10% limg
42 U.5.C. 9609(a) & | SUPERFUND/ADMIN., PENALTY 18861 25,000 ............ 456,7/327.9] 10000 .........., | 35,000 .............. | 27,500
). VIOLATIDNS UNDER 42 U.S.C. :
SECT. 9603, 508, OR 9522+ )
42 U.5.C. §609(b) .. | SUPERFUND/ADMIN. PENALTY 1986( 75,000 ... 458.7/327.9( 30000 ._.._....... 105.000 ... 82,500
VIOLATIONS~SUBSEQUENT. .
42U.8.C. 9508(c) .. | SUPERFUND/CIVIL  JUDICIAL 1986/ 25000 456.7/327.3] 10,000 _......... 35000 oo 27.500
PENALTYVIOLATIONS OF
SECT. 9503, 9608, 9622, . .
421).5.C. 3603(¢) .. | SUPERFUND/CIVIL  "JUDICIAL 1986{ 75.000 woveveeee.e 456,7/327.8 | 30,000 ., 105,000 .. | 52500
" PENALTY/SUBSEQUENT VIO-
LATIONS OF SECT. 9603, _
9608, 9522, :
42U.8.C. 11045(a) | EMERGENCY PLANNING AND 1986 25.000 ..erovcor.e 456.7/327.2| 10000 _............. | 35000 ... 27.500
&) (1) (2&(3).] COMMUNITY RIGHT-TO-KNOW
ACT CLASS 1 & Il ADMINIS-
TRATIVE AND CIVIL PEN.
ALTIES,
42U.5.C. 11045(t) | EPCRA CLASS | & Il ADMINIS- 1986 | 75,000 ccrvoverre- 456,7/327.8] 30000 ... [ 105,000 ... ] 82,500
2)& @) TRATIVE AND CIVIL PEN-
ALTIES—SUBSEQUENT  VIO-
LATIONS.
42U.5.C. EPCRA CIVIL AND ADMINISTRA- 1986 25,000 «.ee........ 458,727.9 | 10,000 35,000 27500
11045(c)(1). TIVE REPDRTING PENALTIES :
FOR VIDLATIONS OF SEC-
TIONS 11022 OR 11023,
208C. EPCRA CIVIL-AND ADMINISTRA-{ 1986 10,000 ............. 456.70327.9 | 4000 .....cmee.. 14,000 ............ | 11,000
11045(c)(2). TIVE, REFDRTING PENALTIES . .
FOR WVIDLATIONS OF SEC-
TIONS 11021 QR 11043(b).
42 U.S.C. 11045(d) | EFCRA—FRIVOLDUS  TRADE 1986 25,000 ..c........ 456,7/327.8| 10000 __....... 35,000 ............. | 27.500
(2) & (3). SECRET CLAIMS—CIVIL AND .
ACMINISTRATIVE PENALTIES.

! The “inflation factor” is the result of dividing the June 1995 CPY by tha CPI for June of the year tha penalty was last sst or adjusted.
2The penalties must be rounded aftar the Inflation adjustment pursusnt tu Public Law 101-410 Sec, 5A.

Future adjustments also be made in
accordance with the statutory formula,
Since today's inflation adjustments are
being made in December 1996, the next
scheduled adjustment will cover .
inflation from June 1996 to june of the
year in which the next adjustment is
made. The DCIA requires that penalties
be adjusted for inflation at least once
every four years,

Procedura] Requirements
I. Administrative Procedure Act

In accordance with 5 U.S.C. 533(b},
the Administrative Procedure Act
("APA"). EPA generally publishes arule
in a proposed form andsolicits public
comment on it before issuing the rule in
final. However, 5 U.S.C. 533(b)(3)(B), of
the APA provides an exception to the
public comment requirement if the
agency finds good cause to omit
advance notice and public participation.
Good cause is shown when public
comunent is “impracticable,
unnecessary, or contrary to the public
interest™.

Accordingly, EPA finds that providing
an opportunity for public commernit.
prior to publlcation of this rule is not
necessary because EPA is carrying outa
ministerial, non-discretionary duty

specified in an Act of Congress. This
rule incorporates requirements
specifically set forth in the DCIA
requiring EPA to issue a regulation
implementing inflation adjustments for
all its civil penalty provisions by
QOctober 23, 1996, The formula for the
amount of the penalty adjustment is
prescribed by Congress in the DCIA as
well, Prior notice and opportunity to
comment are iherefore unnecessary in
this case because these changes are not
subject to the exercise of discretion by -
EPA. These technical changes, required
by law, do not substantively alter the
existing regulatory framework nor in
any way affect the terms under which
civil penalties are assessed by EPA,

I1. Small Business Regulatory
Enforcement Fairness Act

Under 5 U.S.C. 801(@}{I)}{A), as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996
("SBREFA"), EPA submitted a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives and the
Comptroller General of the United
States prior to publication of the rule in
today’s Federal Register. This rule is a

not a "'major rule” as defined by 5
U.S.C. 804(a).

III. Executive Order 12866-Regulatory
Review

Under Executive Order 12866, (58 FR
51735 {October 4, 1993)), the Agency
must determine whether the regulatory -
actlon is “significant” and therefore
subject to Office of Management and
Budget ("OMB") review and the
requirements of the Executive Order.
The Executive Order defines
"“significant regulatory action” as one
that is likely to result in a rule that may:

(1) have an annual effect on the economy
of $100 million or more or adversely affect
in a material way the ecanomy, a secior of
the economy, productivity, compeultion, jobs,
the environmeni. pubiic health or safery. or
Staie, local, or tribal governments or
communities; '

(2) create a serious inconsistency or
otherwise interfere with an action taken or
planned by ancther agency;

{3) materially after the budgetary impac1 of
entitiements, granes, user fees, or Joan
programs or the rights and obligations of
recipients thereof: or

(4) raise novei legal or policy issues arising
out of fegal mandates, the Presiden:’'s
priorities, or the principles set forth in the
Executive Order.
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EPA has determined that this rule is
not a “significant regulatory action”
" under the tefms of Executive Order
12866 and is therefore nat subject to
OMB review.

IV. Unfunded Mandates Reform Act

Title I of the Unfunded Mandates
Reform Act of 1995 (“UMRA"), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
certain regulatory actions on State,
local, and tribal governments and the
" private sector. Under sections 201, 202
and 205 of the UMRA, EPA generally
must assess effects and prepare a
written statement of economic and
regulatory alternatives analyses for .
proposed and final rules with Federal
mandates, as defined hy tha UMRA, that
may result in expenditures State.
local, and tribal governments, in the -
aggregate, or to the private sector, of
$100 million or more in any ane year.

UMRA Section 201 excepts agencies
from assessing effects on State, local or
tribal governments or the private sector
- of rules that incorporate requirements

specifically set forth in law. Since this
rule incorporates requirements
specificaliy set forth in the DCIA, EPA
is not required to assess its regulatory
effects under Section 201. Further, the
section 202 and 205 requirements do
not apply to today's action because they
apply only to rules for which a general
notice of propased rulemaking is
published, and such notice was not
published for this rule since t was not
required based on the finding of good
cause contained in Section I above.
Additonally, today's actdon contains no
Federal mandates for State, local or
tribal governments or for the private
sector because It does not impose any
enforceable duties on these entities.

In addition, even if the assessment
requirements of UMRA Tite I -

- otherwise applied to this rule, the
requirements of section 203 of UMRA
(requiring EPA to develop a small
government agency plan before EPA
establishes any regulatory requirements

that may significantly or uniquely affect .

small governments, including tribal
governments) would not apply here.
This rule contains no regulatory

requirements that might significantly or
uniquely affect small governments
because the preseribed inflation
adjustments do not change a small
govemment’s regulatory obligations.
Additionally, this rule will have a
similar effect on all individuals and
entities subject to civil monetary
penalties.

V. Regulatory Flexibility Act

In accordance with 5 U.S.C. 603, the .
Agency has determined that the
cegulation being issued today is nat
subject to the Regulatory Flexibility Act
("RFA'"), which generally requiresan
agency to conduct a regulatory
flexibility analysis of any significant
impact the rule will have cna
substantial number of small entities. By
its terms, the RFA applies only to rules
subject to notice-and-comment
rulemaking requirements under the
APA or any ather statute. Today's rule
is not subject to notice and comment
requirements under the APA or any
ather statute because it is exempted. As
discussed in Secticn 1, while the rule is
subject to the APA, the Agency has
invoked the “good cause” exemption
from the APA notice and comment
requirements.

The Agency nonetheless has assessed
the petential of this rule to adversely
impact small entities, This rule contains
no regulatory requirements that might
significantly or uniquely affect small
entitles because the prescribed Inflation
adjustments have similar effect on all
entities subject to civil monetary
penalties and does not substantively
alter the existing regulatory framework.

VI. Paperwork Reduction Act

This action contains no reporting or
record keeping requirements for any
non-federal persons or entitles and
consequently is not subject to the
Paperwork Reduction Act, 44 US.C.
3501 et seq.

List of Subjects
40 CFR Part 19

Environmental protectidn,
Administrative practice and proceduce,
Penalties.

40 CFR Part 27

Administrative practice and
procedure, Assessments, Faise claims,
False statements, Penalties.

Dated: December 20, 1936,
Carol M. Browner,
Administrator.

For the reasons se1 out in the preamble,
title 40, chapter [ of the Cade of Federal
Regulations is amended by adding a new part
19 as follows:

1. By adding a new part 19 to read as
follows:

PART 19—ADJUSTMENT OF CIVIL
MONETARY PENALTIES FOR
INFLATION

Sec.

19.1 Applicability.

19.2 Effective Date.

19.3 [Reserved].

19.4 Penalty Adjustmen; and Table.
Authority: Pub. L. 101410, 104 Sta1. 890,

28 U.5.C. 2461 note; Pub. L. 104-134, 110

Stat. 1321, 31 U.5.C. 3701 note.

PART 19—ADJUSTMENT OF CIVIL
MONETARY PENALTIES FOR
INFLATION

§19.1 Applicability.

This part applies to each statutary
provision under the laws administered
by the Environmental Protection Agency
concerning the maximum civil
monetary penalty which may be
assessed In either civil judicial or
administrative proceedings.

§19.2 Effective Datas.

The increased penaity amounts set
forth in this rule apply to all viclations
under the applicable statutes and
regulations which occur after January
30. 1997,

§19.3 [Raserved],
§19.4 Panalty Adjustment and Table.

The adjusted statutory penalty
provisions and their maximum
applicable amounts are set out in Table
1. The last column In the table provides
the newly effective maximum penalty
amounts.

TABLE 1 OF SECTION 19.4—CML MONETARY PENALTY INFLATION ADJUSTMENTS

Civil monetary penaﬂy description

New maximum
penalty amount -

7 U.S.C. 136(2) .....coceevemsecmcaen. | FEDERA

15U.S.C. 2615 ..........
1B O XEXTTA) e
31 U.S.C. 3802(a)(3) - omeerremnene

VATE APPLICAT R

FEDERAL INSECTICIDE, FUNGICIDE, & RODENTICIDE ACT CIVIL PENALTY—
N RAL—COMMERC[AL APPLICATORS, ETC.

PROGRAM FRAUD CIVIL REMEDIES ACTNVIOLATION iINVOLVING FALSE CLA

S0
550/1.000

27.500
5,500

UWse. 3]2o\‘t1 Coirected Nersion
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TABLE 1 OF SECTION 19.4.—CivIL MONETARY PENALTY INFLATION ADJUSTMENTS—Continued

. U.S. Code citation

Civil monetary penaity description

New maximum
penalty amount

31 Us.C

33uUs.C.
33 Us.C.

33 us.C
33USC
33Us.C
33 us.C
33 u.s.C

33 us.C.
_33USC.

33U.8.C
B usc

42 U.5.C.
42U.5.C.
42 U.S.C.
42 U.s.C.

42U5.C.
42 U.8.C.
42 Us.C.

42 U.S8.C.
42 U.S.C.
42 US.C

42U.SC.
42UsC.
42 U.S.C. 300j-23(d) .
42USC.

42 U.S.C.

42 U.S.C.
42U.8.C
42 U.5.C.
42 U.S.C.
4Z US.C.
42U.5.C.
42 US.C.
42 US.C.

42USC.
42 USC.

3302(3)(2)

RECHE=TC: ) R
1319()2)(A) -

1319GIZHB) v

1323 (6) BB -vvee
1321(b)(6-)(B)(ii)_ .........
1321 (D)THA) crovmervece
1321(6)(7)(B)

1I21YNNC) s
1324(b)(N(D) —oecrrvrr-ne.

TP
1415(@) oo

300g-3b) ..o
300g-2(€) ...
300g-2(9)(3)(A) -
300g-3{Q3)(B) - oreeer

300h=-2(B)(3) worererreree

A000=2(C)(1) ——rerreerrreee
300R<2(E}(2) erererrrmenee
300h=3(E) (1) .veroremreee

300h=3(c)(2) ..
300-1(B) worevrn

300j(e)(2)
30074(c) ...

6928(a)(3)
TP 1

[1: 22 1{: | RN
£928(h)(2) ..
6934(e) ......
6973(0) ......
699fe(a)(3) ...
6891e(d)(1) ..
8891e(d)2) ...
6992d(a)(2) .......

6992d(a)(4) ....ceurnenee .
6992d(d) el

42 U.S.C. 741D v

42U8C.
42 U.S.C.
42 US5C.

7413(d)(1) woomrrvrmerenee
7413(8)(3) ererrrerern
7524(8) -.ooocteern

42 U.5.C. 7524(2) wovomr oo

42 U.S.C.

T524{C) .cocirvmecvirae

42 US.C. 7545(d) ..
42 U.S.C. 9604{e)(5)(B) ..

.| RESOURCE CONSERVATI

PROGRAM FRAUD CiviL REMEDIES ACTNlOLATION INVOLVING FALSE STATE- ;

MENT.

CLEAN WATER ACT VIOLATIGN/CIVIL JUDICIAL PENALTY .,

CLEAN WATER ACT VIOLATIONADMINISTRATIVE PENALTY PER VIOLATION
AND MAXIMUM.

CLEAN WATER ACT VIOLATIOMADMINISTRATIVE PENALTY PER VIOLATION
AND MAXIMUM.

CLEAN WATER ACT VIOLATIONADMIN PENALTY OF SEC 311(B)(3)8(J) PER VIO-

LATION AND MAXIMUM.

LEAN WATER ACT VIOLATION/ADMIN PENALTY OF SEC 31 1(3)(3)&(.1) PER VIO-

ION AND MAXIMUM.

CLEAN, WATER ACT VIOLATION/CIVIL JUDICIAL PENALTY OF SEC 311(b)(3)——

SAFE DRINKING WATER ACT/C 9EC. 1414(g)(3)(a) .....

SAFE DRINKING WATER ACTMA PENALTY PER SEC. ;
1414(g){3)(B). :

CIVIL JUDICIAL PENALTY/VIOLATIONSNOF REQ DERGROUND [NJECTION
CONTROL (UIC).-

CiVIL ADMIN PENALTY/VIOLATIONS OF UIS
MUM. \

CIVIL ADMIN PENALTYNIOLAT!ONS OF UIC
MUM.

ATTEMPTING TO OR TAMPERING
CIAL PENALTY.
FAILURE TO COMPLY W/ORDER

SESSED PER ORDER.

C. ACT/NONCOMPLIANCE WITH SECTION 3013 ORDER .
EC. ACT/VIOLATIONS OF ADMINISTRATIVE ORDER ..

REC. ACTINONCOMPLIANCE WITH UST ADMN'ISTRATIVE ORDER
. & REC. ACT/FAILURE TO NOTIFY OR SUBMIT FALSE INFO . .
VIOLATBNS OF SPECIFIED UST REGULATORY REQUIREMENTS .
NONGEOMPLIANCE WIMEDICAL WASTE TRACKING ACT ASSESSED THRU ADMIN

RES. CONS. &
RES. CONS.

ER.

NFNCOMPLIANCE WMEDICAL WASTE TRACKING ACT ADMINISTRATIVE
ORDER.

VIOLATIONS OF MEDICAL WASTE TRACKING ACT—JUDICIAL PENALTIES ..........

CLEAN AIR ACTNIOLATION/OWNERS & OPS OF STATIONARY AIR POLLUTION
SOURCES—JUDICIAL PENALTIES.

CLEAN AIR ACTAVIOLATIONOWNERS & OPS OF STATIONARY AIR POLLUTION
SOURCES—ADMINISTRATIVE PENALTIES PER VIOLATION & MAX,

CLEAN AIR ACT/MINOR VIOLATIONS/STATIONARY AIR POLLUTION SOURCES—
FIELD CITATIONS.

TAMPERING OR MANUFACTURE/SALE OF DEFEAT DEVICES IN VIOLATION OF
7522(a)(3)(A) OR (a)(3)(B}--BY PERSONS.

VIOLATION OF 7522(a)(34A) OR (a}(3{B}—BY MANUFACTURERS OR DEALERS:
ALL VIOLATIONS OF 7522(a)(4), (2), (4), & (5) BY ANYONE.

ADMINISTRATIVE PENALTIES AS SET IN 7524(a) & (7545(d) WITH A MAXIMUM
ADMINISTRATIVE PENALTY.

VIOLATIONS OF FUELS REGULATIONS ...oooocovoec oo

SUPERFUND AMEND. & REAUTHORIZATION ACTNONCOMPLIANCE WIRE-
QUEST FOR INFO OR ACCESS,

WSe '3)\2“’

*5.500

27,500 ‘
11.000/27.500

|
11,000/137.500

bamre! or unit
27.500 °

27,500

11,000 cr 3:300
I per barret ar unit

660 -
55.000/137,500

27.500
27,500
27.500

i 5,500

27,500

| 11.000/137.500 -

11,000

5,500
11,000

1 22,000/55.000

2750

27.500
5.500/55,000
217,500

27,500

27,500
27.500

27,500220,000

5,500 -
2.750
27,500
220,000

27.500 .
27.500

\q-n, C.or're_.;,'\'Q.A \(efs‘.or\'

000 or 1,100 per
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TABLE 1 OF SECTION 19.4.—CIviL. MONETARY PENALTY INFLATICN ADJUSTMENTS——Contin.ued

U.S. Code citation
T

Civil monetary penalty description

New maximum
penalty amount

42 U.S.C. 9606(b) .oveonerreeermmsrons
42 U.S.C. 9509(a) & (B) ..ovornnnrme
42 US.C. 9809() ...ov-oivererrree

42 U.S.C. 9609(c) ...
42 U.5.C. 9609(C) ..ovovvomrereeonnne

42 U.5.C. 11045(b) & (2)(3) .....
42 US.C. 11045(€)(1} worvrrrmnen
42USC. 11045(c)(2)
42 U.S.C. 11045(d) & (2)(3) e

SUPERFUND/CIVIL JUDICDA
SUPERFUND/CIVIL JUDICIAL PE
9603, 9508, 9622.
42 U.S.C. 11045(a) & (b)(1). (2) | EMERGENCY PLANNING AND COMMUNITY
& (3). ADMINISTRATIVE AND GIVIL PENALTIES
EPCRA CLASS { & It ADMINISTRATIVE"
VIOLATIONS.
EPCRA CIVIL AND ADMIN

LTIES

NOT  PERFORMED

11023.

W/IMMINENT,

ALTY VIOLATIONS—SUBSEQUENT
PENALTY/VIOLATIONS CF SECT. 95

FRATIVE REPORTING PENALTIES FOF

SUBSTANTIAL | 27.500

27.500

e | B2.500
03. 9622 | 27.500
ONS OF SECT. | 82,500

B-KNOW ACT CLASS | & Il | 27.500
ALTIES—SUBSEQUENT | 82,500

QLATIONS | 27,500
| 11,000
27.500

PART 27—JAMENDED]

2. The authority citation for part 27 is
revised to read as follows:

Awrhority: 31 U.S.C. 3801-3812; Pub. L.
101-410, 104 Stat. 890, 28 U,5.C. 2461 note:
Pub. L. 104-134, 110 Stat. 1321, 31 U.S.C.
3701 note.

4. Section 27.3 is amended by revising
paragraphs (a) (1) and (b)(1) to read as
follows:

§27.3 -Basis for civil penalties and
assossments,

{(a) Claims. (1) Except as provided in
paragraph (c) of this section, any person
who makes a claim that the person
knows or has reason (o know—

(1) Is false, fictitious, or fraudulent;

(ii) Includes or is supported by any
written statement which asserts a
material fact which is false, fictitious, or
fraudulent;

(iii) Includes, or is supported by, any
written statement that—

(A) Omits a material fact;

(B) Is false, fictitious, or fraudulent as
a result of such omission; and

(C) 1s a statement in which the person.

making such statement has a duty to
include such material fact; or

{iv) Is for payment for the provision
of property or services which the person
has not pravided as claimed, shall be
subject, in addition to any other remedy
that may be prescribed by law, to a civil
penalty of not more than $3,500! for

each such claim.
w - - = = »

" (b) Statements. (1) Except as provided
in paragraph (c) of this section, any
person who makes a written statement
that— .

t As acjusted In accordance with the Federal
Civil Penalties Infladon Adjustment Act of 1930
(Pub. L. t0t-410, 104 Stat, 390}, as amended by the
Debt Collection Improvement Act of 1996 (Pub, L.
104-134, 110 Stat. I1321).

(i) The person knows or has reason to
know—

(A) Asserts a material fact which is
false, factitious, or fraudulent; or

(B) Is false, factitious. or fraudulent
because it omits a material fact that the
person making the statement has a duty
to include in such statement; and

(ii) Contains, or is accompanied by, an
express certification or affirmation of
the truthfulness and accuracy of the
conterits of the statement, shall be
subject, In additon to any other remedy
that may be prescribed by law, to a civil
penalty of not more than $5,500° for
each such statément.

= » * - =

IFR Doc. 96-32972 Filed 12-30-96; 8:45 am]
BILLING CODE 8560-50—P

1 As adjusted In accordance with the Federat
Clvil Penalties Inflation Adjustment Act of 1990
(Pub. L. i01-410, 104 Stat. 890). as amended by the
Debt Colleclion Improvement Act of 1996 (Pub. L.
104-134, 114 Stat. 1321).
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 19 and 27
[FRL-5711-7]

Civil Monetary Penalty inflation
Adjustment Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Corrections To final rule.

SUMMARY: This document contains
correcttons to the Civil Monetary
Penalty Inflation Adjustment Rule. final
regulations ( FRL-5671-1), which were
published Tuesday, December 31, 1996,
(61 FR 69359). The regulations adjusted

the Environmental Protectidn Agency's .

("EPA") civil monetary penalties
("CMPs") for inflation as mandated by
the Debt Collection Improvement Act of
1996 (“DCIA"). A corrected version of
Table 1, from 40 CFR 19.4, which now
lists all but one of the EPA’s civil
monetary penalty authorities, appears
near the end of this notice,

EFFECTIVE DATE: January 30, 1997.

FOR FURTHER INFORMATION CONTACT: For
further information, contact Steven M.
Spiege!, Office of Regulatory
Enforcement, Multimedia Enforce ment
Division, Mail Code 2248W, 401 M
Street, SW. Washington, D.C. 20460, or
at (703) 308-8507. Further information
may also be requested by electronic mail
(e-mail) to:
spiegel.steven@epamail.epa.gov. The
December 31, 1996 Final Rule and this
Correction are also available on the
Office of Enforcement and Compliance
Assurance’s Web page at hitp//
www.epa.gov/oeca.

SUPPLEMENTARY INFORMATION:

Need Far Correction

As published, the preamble and final
regulations contaln errors which may
prove misleading and are in need of
clarification. The changes made through
these corrections are all technical in
nature and can be broken down into
three categories. First, there were five
instances in which the exact section of
a statute was not cited cormrectly in the
preamble (which errors were repeated in
the rule). Second, there were two errors
in the new maximum penatty figures.
Third, thire are other minor non-
substantive changes, as well as the
addition of explanatory information
which does not affect the original rule,
but provides 2 more complete and
understandable document and rule to
the pubiic. The additions concem the
August 1996 amendments 10 the Safe
Drinking Water Act, which went into

effect on August 6, 1996. For purposes
aof clarity and providing the puhlic with
one table that lists all of EPA’s civil
penalty authorities, the four new civil

- penalty provisions from the August

1996 amendments to the Safe Drinking
Water Act have been added to Table I
in Section 19.4 {even though these
penalty provisions are not subject to -

. adjustment for inflation pursuant to the

DCIA at this time). These additions are
identified below. Thus the revised Table
1 of Section 19.4 now provides a list of
all but one of the applicable statutory .
provisions and maximum civil
penalties. There is one statutory
provision which has not yet been
adjusted. EPA anticipates performing a
rule-rnaking to adjust 15 U.S.C. 2615, as
amended by the Residantial Lead-Based
Paint Act of 1992, 42 U.S.C. 4852d, and

* the corresponding regulations in 40 CFR

Part 745, which were omitted from the
December 31, 1996 rule-making.

Effect of Correction

Since all-of the corrections are
technical in hature and do not affect the
substance of the rule, the original
effective date of January 30, 1997,
applies to those corrected provisions, as
well as to the other original provisions
of the final rule which did not require

correction. The identified corrections to .

Table A in the preamble correspond ta
the corrections and additions to Table 1
in Section 19.4. A corrected version of
Table I, 40 CFR 19.4, which now lists
all but one of EPA’s civil monetary
penalty authorities, appears near the
end of this notice.

Correction of Publication

Accordingly, the publication on
December 31, 1956 of the preamble and
final regulations (FRL-5671-1) which
were the subject of F.R, Doc. 96-32972,
are corracted and added to as follows:

Preamble [Corrected]

On page 69360, Table A —Summary
of Civil Monetary Penalty Inflation
Adjustment Calculations, the first
column, is corrected as follows;

7 USC 1361(1) is corrected to read 7
USC 1361.(a)(1)—(the number 136, is
followed by the letter “I", not the
number one).

7 USC 1361(2) is corrected to read 7
USC 1361.(a)(2)—(the number 136, is
followed by the letter 1", not the
number ongj. '

15 USC 2615 is corracted to 15 USC
2615(a).

On page 69361, Table A, is corrected
as follows: o

33 US.C. 1321(b)(7}{A) in the first
column is correct, but the fourth column
figure of " 10,000™, is corrected to

*25,000". The seventh column figure of
15,000, is corrected 10 30,000. The
eighth columnn figure of 11,000 is
corrected to "27,500".

33 US.C. 1321 (B} (7)(D) in the first
column is correct. but the eighth
column figure of 11,000 is corrected
to "110,000™. .

42 U.5.C. 300i-1(b) is corrected to 42
U.5.C. 300i-1(c) .

On page 69362. for 42 U.S.C. 6334(e),
the fourth column, the figure *25.000"
is corrected to read 5,000

On page 69363, 42 U.S.C.

- 11045(d) (A (3) is corrected to 42 U.S.C.

11045(d) (1).

In the first column, first sentence,
insert "“will” so the sentence reads -
"‘Future adjustments also will be made
in accordance with the statutory
formula.” ’ :

Preamble [Additions]

Supplementary Information. On page
69360, in the third column, in the first
full sentence, add the phrase *, along
with the new penalty amounts set by the
1996 amendments to the Safe Drinking
Water Act,” between the words
“*statutory maximum amounts” and “are
set out in Table 1™ = =7

On page 69361, 42 U.S.C. 300g-
3{g)(3)(B). in the first column is correct;
for the second column. change the word
"penalty” to “penalties”: third column,
replace "'1986"" with '*1996"; fourth
column. replace **5.000™ with **5,000/
25,0007; replace the figures in the fifth,
sixth and seventh columns with “N/A™;
and in the eighth column, replace
""5,500" with **5,000/25,000".

Following 42 U.5.C. 300g-3(g)(3)(B).
add a new row starting with 42 U.S.C.
300g-2{(x)(3)(C) in the first column; for
the second column, insert SAFE
DRINKING WATER ACT/ THRESHOLD
REQUIRING CIVIL JUDICIAL ACTION
PER SEC. 1414(g)(3)(B) & (C); third

- column, insert '*1996""; fourth column.

insert 25,0000 insert "N/A" far the
figures in the fifth, sixth and seventh
columns; and in the eighth column,
"25.000™, :

Following 42 U.5.C. 300h-3(c) 2, add
a new row for 42 U.5.C. 300i(b); for the
second column, insert SAFE DRINKING
WATER ACT/ FAILURE TO COMPLY
WITH IMMINENT AND SUBSTANTIAL
ENDANGERMENT ADMIN. ORDER ;
third column, insert *1996™; fourth
column, insert " 15,000; insert "N/A™
for the figures in the fifth, sixthand
seventh columns; and ln the aighth
column, insert **15,000".

Following 42 U.S.C. 300j—4(c}, add a
new row for 42 U.S.C. 300j-6(b)(2); for -
the second column, insert SAFE
DRINKING WATER ACT/ FAILURE TO
COMPLY WITH ADMIN. ORDER
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ISSUED TO FED. FACILITY ; third
column, insert **1996"'; fourth column,
insert “'25,000™; insert “N/A" for the
figures in the fifth, sixth and seventh
columns; and in the eighth column.
insert “25,000".

Procedural Requirements

I Small Business Regulatory
Enforcement Fairness Act

'In the December 31, 1996 notice, EPA
found good cause, pursuant to 5 U.S.C.
553(b){3)(B) of the Administrative
Procedure Act {“APA"), that soliciting
public comment prior to publication of
the rule was not necessary because EPA
is carrying out a ministerial, non-
discretionary duty per direction of an
Act of Congress. EPA finds that good
cause continues to apply to this rule,
and therefore the effective date

- provisions of the Small Business

Regulatory Enforcement Fairness Acc of
1996 { "SBREFA"), do not govern the
effective date of today’s action as well,
Additionally, the fact that these changes
are technical and do not affect the
substance of the previously issued rule
also meets the “good cause’ exception’
to the effective date requirements of
section 553{(d) of the Administrative
Procedure Act as well. -

Under Executive Order 12866 {58 F R.
51735, October 4, 1993), this action is
not a “‘significant regulatory action”
and, is therefore not subject to review by
the Office of Management and Budget.
In addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described in the
Unfunded Mandates Reform Act of 1995
(PL. 104—4). Because this action is not
subject to notice-and-comment

requirements under the APA or any
ather statute, it is not subject to the
provisions of the Regulatory Flexibility
Act (S U.S.C. 601 et seq).

Under 5 U.S.C. 801{a)(1){A), as added
by SBREFA, EPA submitred a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives and the )
Comptroller General of the United
States prior to publication of the rule in
today's Federal Register. This rule is a
not a “major rule” as defined by 3
U.S.C. BD4(a).

PART 19 [CORRECTED WITH
ADDITIONS] .

Beginning on page 69364, Table I of -
Seciion 19.4—Civil Monetary Penalty
Inflation Adjustments, is correcied to
read as follows:

TABLE 1 OF SECTION 19.4.—CIVIL MONETARY PENALTY INFLATIOI\i ADJUSTMENTS

U.S. Code ditation Civil monetary penalty description New maximum penalty

7 U.S.C. 1361.(a)(1) .......... | FEDERAL INSECTICIDE, FUNGICIOE, & RODENTICIDE ACT GMIL PENALTY— | §5.500.
GENERAL—COMMERCIAL APPLICATORS, ETC.

7USC. 1361.@)2) o FEDERAL INSECTICIDE, FUNGICIDE, & RODENTICIDE ACT CIVIL PENALTY— | $550/51.000.
"PRIVATE APPLICATORS—FIRST AND SUBSEQUENT OFFENSES OR VIOLA-
TIONS.

15 U.S.C. 2615(a) ... TOXIC SUBSTANCES CONTROL ACT CIVIL PENALTY . $27,500.

15 U.S.C. 2647(a) ... ASBESTOS HAZARD EMERGENCY RESPONSE ACT CIVIL PENALTY . $5,500.

31 U.5.C. 3802(a)(1) ........ | PROGRAM FRAUD CIVIL REMEDIES ACTNVIOLATION 1NVOLV1NG "FALSE | $5.,500.
CLAIM,

31 U.S.C. 3802(a)2) ......... | PROGRAM FRAUD CIVIL REMEDIES ACTAVIOLATION INVDLVING FALSE | $5,500.
STATEMENT.

33 US.C. 1319(d) . CLEAN WATER ACT VIOLATION/GIVIL JUDICIAL PENALTY weooomeeeeeoeoeeeeeeeeeen $27,500.

33U.S.C. 1319(Q)2)(A) ... CLEAN WATER ACT VIOLATION/AOMINISTRATIVE PENALTY PER VIOLATION | $11,000/527.500.
AND MAXIMUM.

33 U.S.C. 1319(g)(2)(8) ...... | CLEAN WATER ACT VIOLATION/ADMINISTRATIVE PENALTY PER VIDLATION | $11,000/5137,500.
AND MAXIMUM.

33 U.S.C. 1321(5)(B)(B)) .. | CLEAN WATER ACT VIOLATION/ADMIN PENALTY OF SEC 311(bX3)8() PER | $11,000/527.500.
VIOLATION AND MAXIMUM. _

33U.8.C. 1321(5)E)BKl) .. | CLEAN WATER ACT VIOLATION/ADMIN PENALTY OF SEC 311(B)@)&0) PER | $11,000/8137,500.
VIOLATION AND MAXIMUM.

33 U.S.C. 1321(B)7)(A) ..... | CLEAN WATER ACT VIOLATION/CIVIL JUDICIAL PENALTY OF SEC 311(bX3)— | $27,500 or $1,100 per bar-
PER VIOLATION PER DAY OR PER BARREL OR UNIT, rel o unit.

13 U.S.C. 13210)T)(B) ... CLEAN WATER ACT VIOLATIONCIVIL JUDICIAL FPENALTY OF SEC | $27.500,
211(c)&{(e)(1)(B).

33 U.8.C. 1321BY7)(C) ..... | CLEAN WATER ACT VIOLATION/CIVIL JUDICIAL PENALTY OF SEC 311() ... $27.500.

33 US.C. 1321()(7)(D) ... | CLEAN WATER ACT VIOLATION/MINIMUM CIVIL JUDICIAL PENALTY OF SEC | $110.000 or 3.300 per

311(5)(3—PER VIOLATION OR PER BARREL/UNIT. barrel or unit

33 US.C. 14145(d) ........... | MARINE PROTECTION, RESEARCH & SANCTUARIES ACT VIOL SEC 1046(d) ... | $660.

33 U.S.C. 1415(a) voveverren MARINE PROTECTION RESEARCH AND SANCTUARIES ACT VIOLATIONS— | $55,000/8137,500.
FIRST & SUBSEQUENT VIOLATIONS, : :

42 US.C. 300G-3(0) ..coen. SAFE DRINKING WATER ACT/CIVIL JUDICIAL PENALTY OF SEC 1414(b) .......... $27,500.

42 US.C. 300G-3(C) ... | SAFE DRINKING WATER ACT/CIVIL JUDIGIAL PENALTY OF SEC 1414(c) ....... 527.500.

42 U.5.C. 300g-3(g)(3)(A) - | SAFE DRINKING WATER ACT/CIVIL JUDICIAL PENALTY OF SEC 1414{g)(2)(a) .. | $27.500.

42 US.C. 300g-3(g)(3)(B) .. | SAFE DRINKING WATER ACTMAXIMUM ADMNISTRATIVE PENALTIES. PER | $5.000/825,000.
SEC 1414(g)(3)(B).

42 US.C. 300g-3(g)(3)(C) | SAFE DRINKING WATER ACT/THRESHOLD REQUIRING GIVIL JUDICIAL AC- | $25.000.
TION PER SEC 1414(g)(3)(C).

42 U.S.C. 300h-2(B)(1) ..... SDWA/CIVIL JUDICIAL PENALTYIOLATIONS OF REQS—UNDERGROUND IN- | $27,500.
JECTION CONTROL (UIC). |

42 U5.C. 300h—2(c)(1) ....... | SDWACIVIL ADMIN PENALTY/VIOLATIONS OF UIC REQS—PER VIOLATION | $11.800/5137,500.
AND MAXIMUM.

42 U.5.C. 300h-2(c)(2) ....... SDWA/CIVIL ADMIN PENALTY/VIOLATIONS OF UIC REQS—PER VIOLATION | $5.500/3137 500,

: AND MAXIMUM. '
42 U.S.C. 300h-3(c)(1) —onr SDWAVIOLATION/OPE RATION OF NEW UNDERGROUND INJECTION WELL ... | $5,500.
42 U.S.C. 300h-3(c)(2) ....... SOWAWILLFUL VIOLATIONIOPERATION OF NEW UNDERGROUND INJECTION | $11,000.
' WELL.
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TABLE 1 OF SECTION 19.4 —CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS—Continued
U.S. Code citation Civil monetary penafty description New maxoum penaly
42 US.C. 300i(b) ............. | SOWA/FAILURE TO COMPLY WITH IMMINENT AND SUBSTANTIAL | $15.000.
. ENDANGERMENT ORDER. .
42 US.C. 3001(2) ......... | SOWA/ATFEMPTING TO OR TAMPERING WITH PUBLIC WATER SYSTEMICIVIL | $22.000/855,000.
JUDICIAL PENALTY.
42 U.5.C. 300j{e)2) SOWA/FAILURE TO COMPLY W/ORDER ISSUED UNDER SEC. 1441(c)(1) .o...... $2.750.
42 US.C. 30014(C) ... | SDWA/REFUSAL TO COMPLY WITH REQS. OF SEC. 1445(a) OR (b) .. $27.500.
42 US.C. 300j-6(b)(2) ....... | SOWAIFAILURE TO COMPLY WITH ADMIN. ORDER ISSUED TO FEDERAL FA- | $25.000.
CILITY.
42 U.S.C. 300-23(d} ........ | SOWANIOLATIONSISECTION 1463(b)—FIRST OFFENSE/REPEAT OFFENSE ... $5.500/555.000.
42 US.C. 6928(2)(3) -ooooo... RESOURCE CONSERVATION & RECOVERY ACT/VIOLATION SUBTITLE C AS- | $27.500.
SESSED PER ORDER.
42 U.S.C. 6928(C) ...oreeeeene RES. CONS, & REC. ACT/CONTINUED NONCOMPLIANCE OF COMPLIANCE | $27.500.
ORDER.
42 US.C. 6928(Q) .............. | RESOURCE CONSERVATION & RECOVERY ACTAVIOLATION SUBTITLEC ... $27.500.
42USC. 6925(h)(2) | RES. CONS. & REC. ACT/NONCOMPLIANCE OF CORRECTIVE ACTION ORDER ; §27.500.
42 U.5.C. 6934(e) .. RES. CONS. & REC. ACTMNONCCOMPLIANCE WTTH SECTICN 3013 ORDER ........ §5,500..
42 U:S.C. 5O73Y) . R7S. CONS. & REC. ACTAMOLATIONS OF ADNINISTRATIVE SRDER ....... $5.500.
42 US.C. 6991e(a)(3) .. REg CONS. & REC. ACT/NONGOMPLIANCE WITH UST ADMINISTRATIVE | $27.500.
. ROER.
42 U.S.C. 6991e(d)(1) ....... RES. CONS. & REC. ACT/FAILURE TO NOTIFY OR FOR SUBMITTING FALSE | §11.000.
INFORMATION. .
42 U.S.C. 6991e(d)(2} ........ RCRANVIOLATIONS OF SPECIFIED UST REGULATORY REQUIREMENTS . $11,000.
42 U.S.C. 6992d(a)(2) ....... RCRA/NONCOMPLIANCE WIMEDICAL WASTE TRACKING ACT ASSESSED | $27.500.
‘ THRU ADMIN ORDER.
42 U.5.C. 6982d(2)(4) ....... RCRNNOII;COMPLIANCE WIMEDICAL WASTE TRACKING ACT ADMINISTRA- | $27.500.
TIVE ORDER
42 U.S.C. 6992d(d) ........... | RCRAVIOLATIONS OF MEDICAL WASTE TRACKING ACT—IUDICIAL PEN- | §27.500.
ALTIES.
42 US.C. 7A13(0) ... | CLEAN AIR ACTAVIOLATIONOWNERS & OPERATORS OF STATIONARY AIR | $27.500.
POLLUTION SOURCES—JUDICIAL PENALTIES.
42 US.C. 7413d)(1) -....... | CLEAN AIR ACT/VIOLATIONOWNERS & OPERATORS OF STATIONARY AIR ( $27.500/5220,000.
POLLUTION SOURGCES-ADMINISTRATIVE PENALTIES PER VIOLATION &
MAX, :
42U.S.C. 7413d)(3) ... |CLEAN AR ACTMINOR VIOLATIONS/STATIONARY AIR POLLUTION | §5.500.
SOURCES—FIELD CITATIONS. .
42 U.S.C. 7524(2) .............. | TAMPERING OR MANUFACTURE/SALE OF DEFEAT DEVICES IN VIOLATION | §2.750.
OF 7522(a){3)(A) OR (a)(3)(B)}—BY PERSONS.
42 U.S.C. 7524(a) ............ | VIOLATION OF 7522(a)(3)(A) OR (a)(3)(8}—BY MANUFACTURERS OR DEAL- | $27,500.
ERS; ALL VIOLATIONS OF 7522(a)(1).{2}, (4).8(5) BY ANYONE.
42 U.S.C. 7524(C) wverroerrm e ADMINISTRATIVE PENALTIES AS SET IN 7524{a) & 7545(d) WITH A MAXIMUM | 5220,000.
7| ADMINISTRATIVE PENALTY.
42 US.C. 7545(d) ....ooo..... | VIOLATIONS OF FUELS REGULATIONS ....cvvoeveceecnrsssessssenrose e ssses oot $27.500.
. 42 U.5.C. 9604(e)(5)(B) ...... SUPERFUND AMEND. & REAUTHORIZATION ACT/NONCOMPLIANCE WIRE- | $27.500.
QUEST FOR INFO OR ACCESS.
42 U.S.C. 9606(B}(1) - oremer SUPERFUNDWORK NOT PERFORMED W/AMMINENT, SUBSTANTIAL | $27.500.
ENDANGERMENT.
42 U.S.C. 9600 (a) & (D) .... SUPERFclJJNDIsAgMIN. PENALTY VIOLATIONS UNDER 42 U.S.C. SECT. 9603, | 527.500.
9608, OR 962 '
42 U.S.C. 9509(b) ..ooe....... | SUPERFUND/ADMIN, PENALTY VIOLATIONS—SUBSEQUENT .. $82.500.
42 U.S.C. 9609(c) | SUPERFUNDICIVIL JUDICIAL PENALTYMIOLATIONS OF SECT. 9603. 9608, | §27.500.
9622.
42 U.S.C. 9609(C) wrvormeerne. SUPERFUND/CIVIL JUDICIAL PENALTY/SUBSEQUENT VIOLATIONS OF SECT. | 582.500.
| 9603, 9608, 9622.
42 U.S.C. 11045 (a) & (b) | EMERGENGCY PLANNING AND COMMUNITY RIGHT-TO-KNOW ACT CLASS | & Il | 527.500.
(1), (2) & (3). ADMINISTRATIVE AND CIVIL PENALTIES.
42 USC. 11045(b) (2) & | EPCRA CLASS | & Il ADMINISTRATIVE AND CIVIL PENALTIES—SUBSEQUENT | 582.500.
(3). VIOLATIONS.
42 U.5.C. 11045(5){1) .....n. EPCRA CIVIL AND ADMINISTRATIVE REPORTING PENALTIES FOR VIOLA- | 527.500.
o TIONS OF SECTIONS 11022 OR 11023.
42 U.S.C. 11045(C)(2) co...... EPCRA CIVIL AND ADMINISTRATIVE REPORTING PENALTIES FOR VIOLA- | §11,000.
TIONS OF SECTIONS 11021 OR 11043(b).
42 U.S.C. 11045(d)(1) ........ | EPCRA—FRIVOLOUS TRADE ‘SECRET CLAIMS—CIVIL AND ADMINISTRATIVE | 527.500.
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PART 27—[CORRECTED]

On page 69366, in the first column,
the amendatory instruction identified as
number “4" is corrected to "3,

Michaet M. Stahl.

Deputy Assistant Adminisirator, Office of
Enforcement and Compliance Assurance.
(ER Daoc. 97-7069 Filed 3-19-97: 8:45 am|
BILLING CODE 5560-50-P :
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g % UNITED STATES ENVIRONMENTAL PROTECTI ENCY
%M‘ y , WASHINGTON, D.C. 20460
%“:1( pnm£°§ - ‘ K
SEF 21 2004
)
6FFICEOF
ENFORCEMENT AND
) COMPLIANCE ASSURANCE

MEMORANDUM

SUBJECT: Modifications to EPA Penalty Policies to implement the Civil Monetary Penalty
Inflation Adjustment Rule (Pursuant to the Debt Collection Improvement Act of
1996, Effective October 1, 2004)

FROM: Thomas V. Skinner 47
Acting Assistant Administrator

TO: Regional Administrators

This memorandum modifies all existing civil penalty policies to conform to a final rule
that increased statutory penalties. This amendment to our civil penalty policies will take effect
on October 1, 2004. This memorandum also provides guidance on how to plead penalties and
determine the new maximum penalty amounts that may be sought in administrative enforcement
actions. On February 13, 2004, the United States Environmental Protection Agency (EPA)
promulgated a final rule in the Federal Register, codified at 40 C.F.R. Part 19, Adjustment of
Civil Penalties for Inflation and implementing the Debt Collection Improvement Act of 1996
(DCIA). At the same time, EPA also published minor conforming amendments to 40 C.F.R. Part
27, Program Fraud Civil Remedies. The rule took effect on March 15, 2004. Consequently, all

- violations occurring after March 15, 2004, are subject to statutory penalties that have been
adjusted for inflation. We have attached a copy of the published rule for your convenience.

OVERVIEW -

The prlmary purpose of the DCIA is to preserve the deterrent effect of civil statutory
penalty provisions by adjusting them for inflation. In particular, the DCIA directed each federal -
agency to review its respective civil monetary penalty (CMP) provisions and to issue a regulation
adjusting them for inflation. The DCIA also requires periodic review and adjustment of the
CMPs at least once every four years. '

| ) The DCIA limited the first penalty inflation adjustment, effective on January 30, 1997, to
10% above the existing statutory provision's maximum amount. For EPA, this meant all the
" penalty provision maximums, with the exception of a few new penalty provisions added by the
1996 Safe DPrinking Water Act (SDWA) amendments, which did not require any adjustment,
were adjusted upward by 10%. By memorandum dated May 9, 1997 (1997 Memorandum), EPA
modified all penalty policies to conform to the DCIA and the 1997 penalty inflation adjustment.
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The second penalty inflation adjustment, pursuant to 40 C.F.R. Part 19, Adjustment of
Civil Penalties for Inflation, became effective March 15, 2004. The statutory penalty provisions
and the new maximum penalty amounts are found in the attached Table 1 of 40 CF.R. 194.
These increases in the penalty provisions apply only to violations that occur after the date the
increases take effect; that is, violations after March 15, 2004. For example, Clean Water Act
(CWA) Section 309 previously authorized judicial penalties of up to $27,500 per day per
violation; since the new rule became effective, the new maximum penalty amount is $32,500.
Therefore, if a violation subject to CWA section 309(d) started on March 1, 2004, and lasted
through March 16, 2004, the maximum statutory penalty liability would consist of 15 days of
violations at $27,500 per day, plus 1 day of violation at $32,500.

PENALTY POLICY CALCULATION CHANGES

By this memorandum, the Office of Enforcement and Compliance Assurance (OECA).
modifies all existing penalty policies to increase the initial gravity component of the penalty
calculation by 17.23 percent for those violations subject to the new rule. The inflation
- adjustment for the penalty provisions set forth in the rule was calculated by comparing the
Consumer Price Index-Urban (CPI-U) for June 1996 with the CPI-U for June 2003. While not
required by the DCIA, we believe this is consistent with the congressional intent in passing thé
. DCIA and is necessary to effectively implement the mandated penalty increases set forth in 40
C.FR. Part 19. Accordingly, each penalty policy is now modified to apply the appropriate
guidelines set forth below. These new guidelines apply to all penalty policies, regazdless of
whether the policy is used for determining a specific amount to plead in a complaint or a
bottorn-line settlement amount. A complete list of all of our existing penalty policies is prov1ded
at the end of this memorandum. :

A. If all of the violations in a particular case occurred on or before the effective date of -
the new rule, penalty policy calculations should be consistent with the 1997 Memorandum.

B: For those judicial and administrative cases in which some, but not all, of the
violations occurred afier the effective date of the new rule, the penalty policy calculat]ons are
modified by following these five steps:

1. Perform the economic benefit calculation for the entire period of the violation.
Do not apply any mitigation or adjustment factors (such as good faith, ability to
pay, or litigation considerations) at this point. '

2. Apply thé gravity component of the penalty policy in the standard way for all
violations as follows. Do not apply any nutlgatlon or adjustment factors at this
point. :

3. (a) For those penalty policies that were issued prior tq January 31, 1997:
Calculate the gravity component according to the penalty policy. For violations




that occurred on or after January 31, 1997, through March 15, 2004, multiply the
. gravity component by 1.1, reflecting the 10% increase. For violations that

t occurred after March 15, 2004, muliiply the gravity component by 1.2895,
reflecting both the 10% increase and the 17.23% increases [1.10x 1.1723 =
1.2895]. For example, if 40% of the violations occurred on or after January 31,
1997, through March 15, 2004, the gravity adjustment factor for those violations
would be calculated as follows: [1.1 x .40 = 44]. If 40% of the violations
occurred after March 15, 2004, the gravity adjustment facior for those violations
would be as follows: [1.2895 x .40 = .52].

(b) For those penalty policies that were issued or revised on or after January 31,
11997, through March 15. 2004: Calculate the gravity component according to the
penalty policy. For violations that occurred on or after January 31, 1997, through
March 15, 2004, use the gravity component set forth in the penalty policy, as the
10% increase is reflected in those policies. For violations that occurred after
March 15, 2004, multiply the gravity component by 1.1723, reflecting the 17.23%
increase. For example, if 40% of the violations occurred on or after January 31,
1997, through March 15, 2004, the gravity adjustment factor for those violations
would be .40. If 40% of the violations occurred after March 15, 2004, the gravity
adjustment factor for those violations would be as follows: [1.1723 x .40 = .47).

(c) Where all the violations in a particular case occurred after March 15, 2004: As

discussed in subparagraphs (a) and (b) above, apply the penalty policy in the
standard way to calculate the gravity component. Do not apply any mitigation or
adjustment factors at this point. For those penalty policies that were issued to
prior to January 31, 1997, multiply the gravity component by 1.2895, reflecting
both the 10% increase and the 17.23% increase. For those penalty policies that
were issued or revised after January 31, 1997, through March 15,-2004, multiply
the gravity component by 1.1723, reflecting the 17.23% increase.

4. Add the economic bencﬁtrca.lculation and the total applicable gravity (thc gravity-
based penalty should be rounded to the nearest unit of 130) from above and adjust
the total, as appropriate, pursuant to the mitigation factors in the applicable policy.

PENALTY PLEADING

If all of the violations in a particular case occurred on or before the effective date of the -
new rule, the pleading practices set forth in the 1997 Memorandum should be applied. If some of

" the violations in a particular case occurred after the effective date, then any penalty amount pled

should use the newly adjusted maximum amounts. For example, in a civil judicial complaint
alleging violations of Section 301 of the Clean Water Act, the prayer for relief would be written
as follows:



Pursuant to Section 309(d) of the Clean Water Act, 33 U.S.C. § 1319(d), and 40 C.F.R,
Part 19, assess civil penalties against [pame] not to exceed $27,500 per day for each
violation of Section 301(a) of the Act, 33 U.S.C. § 1311(a), that occurred on or after
January 31, 1997 through March 15, 2004; and $32,500 per day for each violation of '
Section 301 of the Act, 33 U. S.C. § 1311, that occurred after March 15, 2004, up to the
date of judgment herein.

If all of the violations in a particular case occurred after the effective date of the new rule,
then any penalty amount pled should use the newly adjusted maximum amounts. For example, in
a civil judicial complaint alleging violations of Section 301 of the Clean Water Act, the prayer
for relief would be written as follows:

Pursuant to Section 309(d) of the Clean Water Act, 33 U.S.C. § 1319(d), and 40 C.F.R.
Part 19, assess civil penalties against [name] not to exceed $32,500 per day for each -
violation of Section 301 of the Act, 33 U.S.C. § 1311, up to the date of judgment herein.

ADMINISTRATIVE PENALTY CAPS FOR CWA, SDWA, AND CAA

The Debt Collection Improvement Act and 40 C.F.R. Part 19 raised the maximum penalty
amounts that may be sought for individual violations in administrative enforcement actions, as
well as the total amounts that may be sought in one administrative enforcement action. This
increase is particularly relevant for administrative eaforcement actions under the CWA, SDWA,
and CAA, which are limited by penalty maximums that may be sought in a single action
(commonly called "caps")'. For example, prior to the DCIA and 40 C.F.R. Part 19, CWA Class
1 administrative penalties were authorized up to $11,000 per violation and not to exceed
$137,500 in one administrative action; since the effective date of the new rule, the new penalty
maximums are now $11,000 and $157,500, respectively. Similarly, Part 19 also raised the total _
penalty amounts that may be sought in a single administrative enforcement action under the CAA
from $220,000 to $270,000 (although higher amounts may still be pursued with the joint
approval of the Administrator and Attorney General). Note that the adjusted penalty caps apply

_if an action is filed or a complaint is amended after March 15, 2004, even if some or all of the
violations occurred on or before March 15, 2004. :

CHALLENGES IN THE COURSE OF ENFORCEMENT PROCEEDINGS

If a defendant challenges the validity of applying the adjusted penalty provisions on the
grounds that EPA did not have the authority to promulgate the rute that adjusted the penalty
maximums, please notify the Special Litigation and Projects Division of the challenge, so that
OECA and the Region can coordinate our response before a response is filed.

! See CWA 33 U.S.C. § 309(g)(2)(A)-(Bﬁ'; CWA 33 U.S.C. § 311(b)(6)(B)(i)-(ii); SDWA
42 US.C. § 300g-3(2)(3)(B); SDWA 42 U.S.C. § 300h-2(c)(1)(B), (2)(B); CAA 2 U.S.C. §
113(d)(1); CAA 42 US.C. § 205(c).




FURTHER INFORMATION

b Any questions conceming the new rule and implementation can be directed to David
Abdalla of ORE’s Special Litigation and Projects Division at (202) 564-2413 or by emai! -at
abdalla.david@epa.gov.

LIST OF EXISTING EPA CIVIL PENALTY POLICIES MODIFIED BY THIS
- MEMORANDUM

General

Policy on Civil Penalties (2/14/84)
A Framewortk for Statute-Specific Approaches to Penalty Assessments (2/14/84)
Guidance on Use of Penalty Policies in Administrative Litigation (12/15/95)

Clean Air Act - Stationary Sources

Clean Air Act Stationary Source Civil Penalty Policy (7/23/95) (Thisis a genenc pollcy
for stationary sources).

Clarifications to the October 25, 1991 Clean Air Act Stationary Source Civil Penalty
Policy (1/17/92) _

Combined Enforcement Policy for Section 1 12(r)R_15k of the Clean Air Act [Risk
Management Plan] (8/15/01)

There are a series of appendices that address certain’ spec:lﬁc subprograms within the stationary
source prograr.
Appendix I - Permit Requirements for the Construction or Modification of Major
Stationary Sources of Air Pollution (Not Dated)
Clarification of the Use of Appendix I of the Clean Air Act Stationary Source Civil
Penalty Policy (7/13/95) '
Appendix II - Vinyl Chloride Civil Penalty Policy (Not Dated)
Appendix III - Asbestos Demolition and Renovation C1v11 Penalty Policy (Revised
5/5/92).
Appendix IV - Volatile Organic Compounds Where Reformulation of Low Solvent
Technology is the Applicable Method of Compliance (Not Dated)
Appendix V - Air Civil Penalty Worksheet
Appendix VI - Volatile Hazardous Air Pollutant Civil Penalty Policy (Revised 3/2/88)
Appendix VII - Residential Wood Heaters (Not Dated)
Appendix VIII - Manufacture or Import of Controlled Substances in Amounts
Exceeding Allowances Properly Held Under Protection of Stratospheric Ozone
(11/24/89)
Appendix IX - Clean Air Act C1v1l Penalty Policy Applicable to Persons Who Perform
Service for Consideration on a Motor Vehicle Air Conditioner Involving the Refrigerant



or Who Sell Small Containers of Refrigerant in Violation of 40 C.F.R. Part 82, Protection
of Stratospheric Ozone, Subpart B (Not Dated)
Appendix X - Clean Air Act Civil Penalty Policy for Violations of 40 C.F.R. Part 82,
‘Subpart F: Maintenance, Service, Repair, and Disposal of Appliances Containing

Refrigerant (6/1/94) '

- Appendix XI - Clean Air Act Civil Penalty Policy for Violations of 40 C.F.R. Part 82,
Subpart C: Ban on Nonessential Products Containing Class I Substances and Banon
Nonessential Products Containing or Manufactured with Class II Substances (Not Dated)

Clean Air Act - Mobile Sources

Volatility Civil Penalty Policy (12/1/89)

Civil Penalty Policy for Administrative Hearings (1/14/93)

Manufacturers Programs Branch Interim Penalty Policy (3/31/93)

Interim Diesel Civil Penalty Policy (2/8/94)

Tampering and Defeat Device Civil Penalty Policy for Notices of Violation (2/28/94)
Draft Reformulated Gasoline and Anti-Dumping Settlement Policy (6/3/96) '

TSCA

Guidelines for the Assessment of Civil Penalties Under Section 16 of TSCA (7/7/80)
(Published in Federal Register on 9/10/80. Note that the first PCB penalty policy was
published along with it, but the PCB policy is now obsolete). This is a generic policy for
TSCA sources. There are a series of policies that address certain specific subprograms
within TSCA. They are as follows: "

Record keeping and Reporting Rules TSCA Sections 8, 12, and 13 (3/31/99)
PCB Penalty Policy (4/9/90)
TSCA Section 5 Enforcement Response Policy (6/8/89), amended (7/1/93)
TSCA Good Laboratory Practices Regulations Enforcement Policy (4/9/85)
. .TSCA Section 4 Test Rules (5/28/86)
TSCA Title Il - Asbestos Hazard Emergency Response Act (AHERA)
Interim Final ERP for the Asbestos Hazard Emergency Response Act (1/31/89)
ERP for Asbestos Abatement Projects; Worker Protection Rule (11/14/89)
Section 1018 of the Residential Lead-Based Paint Hazard Reduction Act - Disclosure
Rule Enforcement Response Policy (2/2000)

Safe Drinking Water Act - UIC

Interim Final UIC Program Judicial and Administrative Order Settlement Penalty Policy
-- Underground Injection Control Guidance No. 79 (9/27/93) -

Safe Drinking Water Act - PWS



New Public Water System Supervision Program Settlement Penalty Policy (5/25/94)

EPCRA

Enforcement Response Policy for Sections 304, 311, and 312 of the Emergency Planning

and Community Right to Know Act/Enforcement Response Policy for Section 103 of the
Comprehensive Enforcement Response, Compensation, and Liability Act (9/30/99)

Enforcement Response Policy for Section 313 of the Emergency Planning and
Community Right-to-Know Act (1986) and Section 6607 of the Pollution Preventlon Act
{1990) (Amended)(4/12/01)

Clean Water Act

RCRA

UST

‘Revised Interim Clean Water Act Settlement Penalty Policy (3/1/95) (3/3/98)

Clean Water Act Section 404 Civil Administrative Penalty Actions Guidance on
Calculating Settlement Amounts 12/21/01)

Civil Penalty Policy for Section 311¢{b)(3) and Sec’uon 311 (j) of the Clean Water Act
(8/98)

Pilot Enforcement Approach for MOM [Management Operation and Maintenance] Cases
in Region IV (1/23/03) :

RCRA Civil Penalty Policy (6/23/03)
Guidance on th_e Use of Section 7003 of RCRA (10/97)

U.S. EPA Penalty Guidance for Violations of UST Regulations (November 1990)

- Guidance for Federal Field Citation Enforcement (OSWER Directive- No. 9610-16)

{October 1993)

CERCLA

Interim Policy on Settlement of CERCLA Section 106 (b)(1) and Section 107 (¢)(3)

- Punitive Damage Claims for Noncompliance with Administrative Orders (9/30/97)



FIFRA

cC:

General FIFRA Enforcement Response Policy (7/2/90)
FIFRA Section 7(c) ERP (2/10/86)

Enforcement Response Policy for the Federal Insecticide, Fungicide and Rodenticide Act:

Good Laboratory Practice (GLP) Regulations (9/30/91)
FIFRA Worker Protection Standard Penalty Policy, Interim Final (9/97)

‘Attachment ' : ' o,

(w/attachment)
Regional Counsel, RegionsI-X
Director, Office of Environmenital Stewardship, Region
Director, Division of Enforcement and Compliance Assurance, Region II
Director, Office of Enforcement, Compliance, and Environmental Justice, Region III
Director, Office of Enforcement and Compliance Assurance, Region V
Director, Compliance Assurance and Enforcement Division, Region VI
Director, Office of Enforcement, Compliance and Environmental Justice, Reglon VIII
Director, Office of Civil Rights, Enforcement and Environmental Justice, Region X
Regional Media Division Directors '
Regional Enforcement Coordinators, Reglons I-X
Dana Ott, OGC-CCID
OECA Office Directors
ORE Division Directors
OSRE Division Directors
Bruce Gelber, Chief, EES, DOJ

Deputy and Assistant Chiefs, EES, DOJ



FACT SHEET

Mébdifications to EPA’s Civil Penalty Policies to Implement the Recently Published Civil
. Monetary Penaliy Inflation Adjustment Rule

Background

Section 4 of the Federal Civil Penalties Inflation Adjustment Act of 1990, 28 U.S.C. 2461 note,
as amended by the Debt Collection Improvement Act of 1996 (the Act), 31 U.S.C. 3701 note,
requires each federal agency to issue regulations adjusting for inflation the maximum civil
monetary penalties that can be imposed pursuant to such agency's statutes. Adjustments for
inflation maintain the deterrent effect of penalties and further the policy goals of the underlying
laws. The Act requires adjustments to be made at least once every four years following the initial
adjustment. ‘ '

The EPA’s initial adjustment to cach civil monetary penalty was published in the Federal
Register on December 31, 1996 (61 Fed. Reg. 69,360) and became effective on January 30, 1997.
The first penalty inflation adjustment was limited by the Act to 10% above the existing statutory
provision’s maximum amount. By memorandum dated May 9, 1997, EPA modified all penalty
policies to conform to the Act and the 1997 rule.

On February 13, 2004, EPA published the final Civil Monetary Penalty Inflation Adjustnient
Rule (69 Fed. Reg. 7121), which became effective on March 15, 2004. Accordingly, all
violations occurring after March 15, 2004 are subject to the new inflation-adjusted penalty
amounts.

Because the initial adjustment was made and published on December 31, 1996, the inflation
adjustment for the penalty provisions set forth in the rule was calculated by comparing the
Consumer Price Index-Urban (CPI-U) for June 1996 with the CPI-U for June 2003, resulting in
an inflation adjustment of 17.23 percent (subject to the rounding provisions of the Act). For
example, Clean Water Act (CWA) Section 309 previously authorized judicial penaltics of up to
$27,500 per day per violation; since the new rule became effective, the new maximum penalty
amount is $32,500. :

Civil Penalty folicies

The attached memorandum modifies all existing civil penalty policies to conform to the final rule
by increasing the initial gravity component of the penalty calculation by 17.23% for those
'violations subject to the new rule (adjustments to the penalty policy amounts are not subject to
the rounding provisions of the Act). The memorandum amends the existing civil penalty
policies, effective on October 1, 2004.

The attached memorandum also provides guidance on how to plead penaltics and how to
determine the new maximum penalty amounts that may be sought in administrative enforcement
actions.



'EPA intends to readjust the statutory maximum penalty amounts and the penalty amounts under
our civil penalty policies in the year 2008 and every four years thereafter.

- Public Interest

A report from the Public Interest Research Group (PIRG) claimed that EPA’s delay in increasing
its penalties to account for inflation let polluters off the hook for millions of dollars in penalties.
EPA disagrees with the PIRG report in that the inflation adjustment only goes to the statutory.
maximum penalty that can be assessed in any given case. In practice, agencies rarely seek, angd
courts rarely impose, the maximum penalty allowed. We calculate penalties after looking at a
number of factors, including the economic benefit that the defendants may have derived as a
result of their noncompliance and the gravity of the offense. For example, we consider whether
the offense was a serious violation or whether the defendant was cooperative or recalcitrant.
Those factors rarely add up to the statutory maximum. The economic benefit component of the
civil penalties, which in major penalty actions is usually the most significant part of the case, is
already adjusted for inflation.



ACTION MEMORANDUM

SUBJECT: Proposed Rule
Civil Monetary Penalties Inflation Adjustment Rule
" (Implementing the Debt Collection and Improvement Act of 1996)
SAN 4553

FROM: . John Peter Suarez
Assistant Administrator
Office of Enforcement and Compliance Assurance

- T Christine Todd Whitman, Administrator

This memorandum requests your approval of the attached Proposed Rule On June 18,
2002, the Environmental Protection Agency (“EPA”) published a direct final rule with a parallel
proposal in the Federal Register (67 FR 41343) to amend the Civil Monetary Penalty Inflation
Adjustment Rule, as mandated by the Debt Collection Improvement Act of 1996, to adjust EPA's
civil monetary penalties for inflation. In accordance with the Office of General Counsel’s
“Direct Final Ruylemaking Guidance,” we stated in the direct final rule that if we received adverse
comment by July 18, 2002, we would publish a timely notice of withdrawal on or before the -
August 19, 2002 effective date, and then address that comment in a subsequent final action based
on the parallel proposal published at (67 FR 41363). Because the Agency subsequently received
one adverse comment on the direct final rule we withdraw the direct final rule on August 19,
2002. Attached is a new proposal that builds on the previous direct final rule and parallel
proposal and adopts the GAQO interpretation and new numbers. Please review the attached
Federal Register notice containing the Proposed Rule and then sign the attached Action
Memorandum to the Administrator requesting that she approve the Proposed Rule.

OVERVIEW

Pursuant to the Federal Civil Penalties Inflation Adjustment Act of 1990, as amended by
the Debt Collection Improvement Act of 1996 * (the "Act"), each Federal agency is required to
issue regulations adjusting for inflation the maximum civil monetary penalties that can be

'(28 U.S.C. § 2461 note; Pub. L. 101-410. enac\:ted October 5, 1990; 104 Stat. 890).

(31 U.S.C. § 3701 note; Pub. L. 104-134, enacted-April 26, 1996; 110 Stat. 1321).
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- imposed pursuant to such agency's statutes. The purpose of these adjustments is to maintain the
. deterrent effect of civil monetary penalties and to promote compliance with the law. The Act

. requires adjustments to be made at least once every four years following the initial adjustment.

The Act requires that agencies adjust the civil monetary penalties by the percentage , |
- increase in the Consumer Price Index (“CPI”) since the last adjustment. The resulting dollar - : ;
amount of the increase is then to be rounded according to the Act’s rounding rules. These - - J
rounding rules have been interpreted differently by various Federal agencies. While some
~ agencies round based on the amount of the current penalty after the increase is added, other
agencies have rounded based on the amount of the increase resulting from the CPI percentage 1
calculation. The penalties in EPA’s direct final rule were rounded based on the amount of the
increase resulting from the CPI percentage increase as this approach appears to achieve the intent
of the- Act by steadily tracking the CPl over time. Conversely, a strict reading of the Act would
drive penalties up or down from year to year and, contrary fo the intent of Congress, would not
always track inflation. The adverse comment that EPA received from GAQ involved the
rounding approach. GAO commented that the penalties should be rounded based on the amount
of the base (preadjusted) penalty. As stated above, the new proposal builds on the previous '
. direct final rule and parallel proposal and adopts the GAO interpretation and new numbers. It
provides for a 30-day public comment period and then the issuance of a final rule with the GAO
interpretation and new numbers. The advantage of using the conventional notice and comment
rulemaking eliminates any danger of a court ruling on direct final rulemaking process because
any challenge (whenever it comes) would be limited to the issue of how the Act's rounding rule is
to be interpreted. EPA can establish in this rulemaking the rounding rule it will use from now on
and then issue immediate final rules (without a comment opportunity) in the future when it
publishes future rounding rules because those rules will just be doing the math using the
rounding formula adopted in this rulemaking. EPA’s Office of General Counsel has concurred
on this Proposed Rule.

REGULATORY IMPACTS
We do not anticipate any regulatory impacts.
INTERNAL REVIEW

An Action Information Form was submitted for the direct final rule for the six-tiering
exercise, with a recommendation for tier 3. The Steering Committee approved the action.

ANTICIPATED PUBLIC REACTION

The proposed rule provides a thirty (30) day comment period. After the close of the
comment period and after consideration of any comments received. we will i issue 2 final
rulemaking.

RECOMMENDATION
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I recommend that you sign this Proposed Rule.

Attachment
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Employees (subpart A of 29 CFR part
2602) by removing all provisions other
than those dealing with outside
smployment. These ontside
employment provisions, which are now
codified at 29 CFR part 4904, have been
superseded by OGE’s government-wide
regulations. Accordingly, the PBGC is
removing part 4904 from its regulations.
Because this rule involves agency
management and personnel (5 U.5.C.
553(a)(2)), general notice of proposed
rulemaking and a delayed effective date
are not required {5 U.S.C. 553(b), (d)).
Because no general notice of proposed
rulemaking is required, the Regulatory
Flexibility Act does not apply (5 U.S.C.
601(2)).
List of Subjects in 29 CFR Part 4904
Conflict of interests, Government
employees, Penalties, Political activities
(Government emplpyees), Production
and disclosure of information,
Testimony.
m For the reasons set forth above, 29 CFR
chapter XL is amended as follows:

PART 4904—ETHICAL GONDUGT OF
EMPLOYEES

m 1. The authority citation for part 4504
continues to read as follows:

Autherity: 28 U.5.C. 1302(b): EO, 11222
30 FR 6469; 5 CFR 735, 104

PART 4904—[REMOVED)

B 2. Parl 4904 is removed.

" Tssued in Washington, DG this 10th day of
February, 2004.
Steven A. Kandarian,
Executive Director, Pension Benefit Guaronty
Corporation, -
[FR Doc. 04-3246 Filed 2— 12-04; 8:45 am]
BILLING CODE 7708-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Paris 19 and 27
[FAL-7623-5]

Civil Monetary Penalty Inflation
Adjustment Rule

AGENCY: Environmental Protection
Agency (EPA)
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency ("EPA’) is issuing this final
Civil Monetary Penalty Inflation
Adjustment Rule, as mandated by the
Debt Collection Improvement Act of
1996, to adjust EPA's civil monetary
penalties {("CMPs") for inflation on a
periodic basis. The Agency is required

to review its penalties at least once
every four years and to adjust them as
necessary for inflation according to a
formula specified in the statute, A~
compiste version of Table 1 from the
regulatory text, which lists all of the
EPA’s civil monetary penalty
authorities, appears near the end of this
Tule. )
EFFECTIVE DATE: March 15, 2004.

FOR FURTHER INFORMATION CONTACT:
David Abdalla, Office of Regulatory

. Enforcement, Special Litigation and

Projects Division, Mail Code. 22484,
1200 Pennsylvania Avenue, NW.,
Washington, DC 20460, (202) 5642413,

" SUPPLEMENTARY INFORMATION:
-Background

Fursuant to section 4 of the Federal
Civil Penaities Inflation Adjustment Act
of 1990, 28 11.5.C. 2461 note, as
amended by the Debt Collection
Improvement Act of 1996, 31 U.5.C.
3701 note, (“DCIA"), each federal
agency is required to issue regulations
adjusting for inflation the maximum
civil monetary penaltias that can be
imposed pursuant to such agency's
statutes. The purpose of these
adjustments is to maintain the deterrent
effect of CMPs and to further the policy
goals of the laws. The DCIA requires
adjustments to be made at least once
every four years following the initial
adjustment. The EPA’s initial
adjustment to each CMP was published
in the Federal Register on December 31,
1996, at (61 FR 68360) and hecame
effective on January 30, 1997.

This rule adjusts the amount for each
type of CMP that EPA has jurisdiction
to impose in accordance with these
statutory requirements. it does so by
revising the table contained in 40 CFR |
19.4, The table identifies the statutes
that provide EPA with CMP authority
and sets out the inflaton-adjusted
maximum penalty that EPA may impose
pursuant to each statutory provision.
This rule also revises the effective date
provisions of 40 CFR 19.2 to make the
penalty amounts set forth in 40 CFR
19.4 apply to all applicable violations
that occur after the effective date of this
rule.

The DCIA requires that the
adjustment reflect the percentage
increase in the Consumer Price Index
between June of the calendar year
preceding the adjustment and June of
the calendar year in which the amount
was last set or adjusted. The DCIA
defines the Consumer Price Index as the
Consumer Price Index for all urban
consumers published by the Department
of Labor (“CPI-U"). As the initial
adjustment was made and published on

December 31, 1996, the inflation.
adjustment for the CMPs set forth in this
rule was calculated by comparing the
CPI- for June 1996 {156.7) with the
CPI-U for June 2003 (184.7), résulting in
an inflation adjustment of 17.23 percant.

- In addition, the DCIA’s rounding rules
.require that an increase be rounded to

the nearest multiple of: $10 in the case
of penaltiss less than or equat to $100;
$100 in the case of penalties greater
than $100 but less than or equal to
$1,000; $1,000 in the case of penalties
greater than $1,000 but less than or
equal to $10,000; $5,000 in the case of
penalties greater than $10,000 but less
than or equal to $100,000; $10,000 in
the case of penalties greater than
$100,000 but less than or equal to
$200,000; and $25,000 in the case of
penalties greater than $200,000.

The amount of each CMP was .
multiplied by 17.23 percent (the
inflation adjustment) and the resulting
increase amount was rounded up or
down accerding to the rounding '
requirements of the statute. Certain
CMPs were adjusted for the first time
and were increased by only 10 percent
without being subject to the rounding
procedures as required by the DCIA,
The table below shows the inflation-
adjusted CMPs and includes only the
CMPs as of the effective date of this
rule. EPA intends to readjust these
amounts in the year 2008 and every four
years thereafter, assuming there are no
further changes to the mandate imposed
by the DCIA.

On June 18, 2002, the EPA published
a direct final rule and a parallel
proposed rule in the Federal Regisler
(67 FR 41343). The direct firial rule
would have amended the Civil
Monetary Penalty Inflation Adjustment
Rule, as mandated by the DCIA, to
adjust EPA’s civil monetary penalties
for inflation. EPA stated in the direct
final rule that if we received adverse
comment by July 18, 2002, EPA would
publish a timely notice of withdrawal
on or before the-August 19, 2002
effective date, and then address that
comment in a subsequent final action
based on the parallel proposal
published at (67 FR 41363). EPA
subsequently received one adverse
comment on the direct final rule from
the General Accounting Office ('GAO"),
which asserted that EPA had
misinterpreted the rounding formula
provided in the DCIA. Accordingly, EPA
withdrew the direct final rule on August
19, 2002 (67 FR 53743).

The formula for the amount of the
penalty adjustment is prescribed by
Congress in the DCIA and these changes
are not subject to the exercise of
discretion by EPA. However the
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rounding requirement of the statute is
subject to different interpretations.
Some agtincies rounded the increase
based on the amount of the cuyrent
penalty befars adjustment, while other
agencies have rounded the increase
based on the amount of the increase
resulting from the CPI percentage
calgulation, Stil} ather agencies first
added the CPI increase to the amount of
the current penalty and then rounded
the total based on the amouunt of the
increased penalty. The penalties in
EPA’s direct final rule were rounded
based on the amount of the increase
resulting from the CPI percentage
increase because this approach appears
to achieve the intent of the DCIA by
steadily tracking the CPI over time.
However, the GAO's adverse comment
asserts that a strict reading of the DCIA
requires rounding the CPI increase
based on the amount of the current
penalty before adjustment,

On Hﬂy 3, 2003, EPA published a
propaosed rule that appeared in the
Federal Register at [68 FR 39882),
entitled ““Civil Monetary Penalty
Inflation Adjustment Rule,” as
mandated by the Debt Collection
Improvement Act of 1996, to adjust
EPA’s civil menetary penalties for
inflation on a periodic basis. EPA
subsequently published a technical
carrection in the Federal Register on
August 4, 2003 at (68 FR 45788) to
correct érrors in the language of the
proposal that mistakenly referred to the
praposed effective date as July.3, 2003,
EPA propuosed to adopt GAO's
interpretation of the DCIA rounding
rules and, thus, propased to round the
CPI increases in the praposed rule based
on the amonnt of the current penalty

. before adjustment. -

In accordance with the DCIA, EPA’s
proposed rule used the CPI-U from June
2002 to caleulate the penalty
adjustments. EPA also stated in the
proposal that it intends to use this
formula faor calculating future
adjustments to the CMPs and will not
provide additicnal comment periads at
the time future adjustments are made,
EPA received comments on the
praposed rule from two commenters.

One commenter supported the
‘greatest legal increase possible” to
discourage polluters from treating the
fines as just a “cost of deing business,”
This final rule enables EPA to impose
the maximum fines provided under the
law, but is not intended to address
when & maximum fine is appropriate.
Instead, EPA makes that decision ona
case-by-case basis, and considers
numerous factors in determining the
appropriate penalty in each case,
including the gravity of the violation

and the extent to which the vialator
gained an economic benefit as a result
of violating the law.

Another commenter argued that any
ambiguity in the rounding requirement .
of the statute was due to a “scrivener’s
error.” This commenter supported an
interpretation that penalties be rounded
based on the amount of the increase
resulting from the CPI adjustment,
rather than the amount of the penalty.
However, we determined after carefully
considering GAO’s comment and
examining the practices of other
agencies, that fellowing the plain
meaning of the statutory language is
appropriate. As GAQ’s adverse
comment states “[n]othing in the plain
language of the statute, nor the
legislative history, permits an agency to
use the size of the increase to determine
the appropriate category of rounding.”
This commenter also noted that EPA
had not published this second round of
adjustments within four years of the
initia} adjustments as set forth in the

" statute. EPA’'s earlier direct final
rulemaking was delayed due to EPA's
need to analyze and recancile the
potential ambiguities arising from the
statutory languags including review of
other agencies rulemakings under DCIA
and discussions with ather agencies
regarding their approaches 1o
interpreting the DCIA. Prior to GAO’s
involvement in the process, no federal
agency had assumed a leadership in
providing guidance on how the DGIA
rounding rule should be implemented.
Since the time that GAO became
involved in the process, including the
submission of its adverse comment on
EPA’s direct final rule, EPA has worked
with GAO and other agencies lo resolve
the appropriate interpretation of the
statutory langnage. Finally, the
commenter also suggested that all of the
penalties should be adjusted from their
ariginal base and not their adjusted
base, The statute does not provide for a
return to the ariginal base penalty in
calculating the adjustment but provides
that the adjustment “shall be
determined by increasing the maximum
civil penalty * * * by the cost-of-living
adjustment.”

As discussed above, EPA's proposed
rule used the CPI-U from June 2002
because EPA propased the rule in 2003,
However, since EPA is issuing the final
rule in 2004 and DCIA requires EPA to
use the CPI-U for June of the calendar
year preceding the adjustment, the
penalty adjustments in this final rule
use the CPI-U for June 2003 which
result in an inflation adjustment of
17.23 percent rather than the 14.8
percent adjustment in the proposed
rule. Thus, to derive the CMPs for this

_final rule, the amount of each CMP was

multiplied by 17.23 percent and the
resulting increase was rounded
accarding to the rounding rules of DCIA
as EPA propesed and is adopting in this
final rule. As a result of nsing the June
2003 CPI-U, some of the adjusted CMFs
in this final rule are different than those
in the July 2003 proposed rule.
However, this difference results solely
from the requirement in DCIA to use the
June 2003 CPI-U and application of the
same rounding rules that EPA proposed
in July 2003. :

Under 5 U.S.G. 553(b)(B), EPA find:
that there is good cause to promulgate
this rule without providing for further
public comment even though the rule
uses a CPI-U value different than the
CPI-U value used in the proposal, EPA
already provided an oppartunity for
public comment on the rounding rules
that EPA has used in this final rule and
the DCIA requires that an agency use the
CPI-U fram June of the year prior to the
adjustment. Therefere, further public -
comment is unnecessary because EPA
has no discretion to do other than to use
the June 2003 CPI-1.

Statutory and Executive Order Review

Executive Order 12866: Regulatory
Planning ond Review

Under Executive Order 12866, [58 FR
51,735 (October 4, 1993)] the Agency
must determine whether the regulatary
action is “significant” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “significant
regulatory action’ as one that is likely
to result in a rule that may;

(1) have an annual effsct on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sectar of the economy,
productivity, competition, jobs, the
environment, public bealth or safety, or
state, local, or tribal governments or
communities;

(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) materially alter the budgstary
impact of entitlements, grants, user fees,
ar loan programs or the rights and
obligations of recipients thereof; or

(4) raise novel legal or policy issues
arising out of lsgal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this rule
is not a.“significant regulatory action™
under the terms of Executive Order
12866, and is therefore not subject to

. review by the Office of Management and

Budget.
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Paperwork Reduction Act

This action does not impose an
information collection burden under the
_provisions of the Paperwork Reduction
Act (44 U.5.C. 3501 et seq.). Burden
means the total time, effort, financial
resources expended by persons to
generate, maintain, retain, or disclose or
provide information to or for a federal
agency. This includes the time needed
to review instructions; develop, acquirs,
install, and utilize technology and
systems for purposes of collecting,
validating, and verifying information,
processing and maintaining
information, and disclosing and
praoviding information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of.
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
spansor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
contrel number. The OMB contirol
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15.
Regulatory Flexibility Act

The Regulatory Flexibility Act, as
amended by the Small Business ‘
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 ef seq.,
generally requires an agency. to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions. For
purposes of assessing the impacts of
today’s rule on small entities, small
entity is defined as (1) a small business
as defined in the Small Business
Administration regulations at 13 CFR
Part 121; (2) a small governmental
jurisdiction that is a government of a
city, county, town school district, or
gpecial district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s rule on small entities,
[ certify that this action will not have a
significant economic impact on a
substantial number of small entities.
EPA is required by the DCIA to adjust -

civil monetary penalties for inflation.
The formula for the amount of the
penalty adjustment is prescribed by
Congress and is not subject to the
exercise of discretion by EPA. EPA's
action implements this statutory
mandate and does not substantively
alter the existing regulatory framework.
This rule does not affect mechanisms
already in place, including statutory
provisions and EPA policies, that

-address the special circumstances of

small entities when assessing penalties
in enforcement actions.

Although this rule will not have a
significant economic impact on a
substantial mumber of small entities,
EPA nonetheless has tried to reduce the
impact of this rule on small entities.
Small entities may be affected by this
rule only if the federal government finds
them in violation and seeks monetary
penalties. EPA’s media penalty policies
generally take into account an entity’s
“ability to pay” in determining the
amount of a penalty. Additionally, the
final amount of any civil penalty
assessed against a violator remains

" committed to the discretion of the

federal judge or administrative law
judge hearing a particular case.

Unfunded Mandates Reform Act

" Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
federal agencies to assess the effects of
their regulatory actions on state, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “federal mandates” that may result
in expenditures to state, local, and tribal

. governments, in the aggregate, or to the

private sector, of $100 million or more
in any one year. Before promulgating an
EPA rule for which a written statement
is needed, section 205 of the UMRA
generally requires EPA to identify and
consider a reasonable number of
regulatory alternatives and adopt the
least costly, most cost-effective, or Ieast
burdensome altermative that achieves
the objectives of the rale. The
provisions of section 205 do not apply
when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective,
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed a

small government agency plan under
section 203 of the UMRA. The plan
must provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

This rule contains no federal ~
mandates (under the regulatory
provisions of Title Il of the UMRA) for
state, local, or tribal governments or the
private sector because the rale
implements mandate(s) specifically and
explicitly set forth by the Congress i
withont the exercise of any policy E
discretion by EPA. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the UMRA. EPA has
determined that this rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments, v

Executive Order 13132: Federalism

Executive Order 13132, entitled _ :
Federalism (64 FR 43255, August 10, :
1998), requires EPA to develop an !
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” **Policies that bave
federalism implications' is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
varicus levels of government.” 'This rule
does not have federalism implications, |
It will not have substantial direct effects '
on the States, on the relationship
between the national government and i
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in execative Order 13132.
Thus, Executive Order 13132 does not
apply to this rule.

Executive Order 13175: Consultation
and Coordination With Indian Tribal -
Governments

Executive Order 13175, entitled
Consultation and Coordination with
Indian Tribal Governments (65 FR ‘
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure “meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” As this rule will not have
substantial direct effects on tribal
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governmerts, on the relationship
between the federal government and
Indian triyes, or on the distribution of
power and responsibilities between the
tederal government and Indian tribes,
Executive Order 13175 does not apply
to this rule.

Executive Order 13045: Protection of
Children From Environmental Health &
Safety Risks

Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997), applies to any rule that:
(1) Is determined to be ““‘economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. EPA
interprets E.O. 13045 as applying only
to those regulatory actjons thatare -
based on health or safety risks, such that
ihe analysis required under section 5-

- 501 of the Order has the potential to

influence the regulation. This rule is not
subject to E.O, 13045 because it does naot
establish an environmental standard
intended to mitigate health or safety
risks. Because this action does not
invalve technical standards, EPA did

" not copsider the use of any voluntary

consensus standards under the National

- Technology Transfer and Advancement

Act of 1995 (15 U.S.C. 272 note).

Executive Order 13211: Actions That
Significontly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, "Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use™ (66
FR 28355 (May 22, 2001)) because it is
not a significant regulatory action under
Executive Order 12866.

National Technology Transfer
Advancement Act

Section 12(d) of the National
Technology Transfer Advancement Act

of1995 (“NTTAA"), Public Iaw 104-
113, 12(d) (15 U.S.C. 272 note) directs
EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with.applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling pracedures, and business
practices) that are developed or adapted
by voluntary consensus standards
bodies. The NTTAA directs EPA ta
provide Congress, through OMB,
explanations when the Agency decides
not 1o use available and applicable
voluntary consensus standards, This
rulemaking does not involve technical
standards. Therefore, EPA is not
considering the use of any voluntary
consensus standards. Because this
action does not involve technical
standards, EPA did not consider the use
of any voluntary consensus standards
under the National Technology Transfer
and Advancement Act of 1995 (15
1J.5.C. 272 note),

Execntive Order 12898: Federal Actions
to Address Environmental Justice in
Minority Popilations and Low-Income
Populations

This action does not require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justics in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Congressional Review Act

The Congressional Review Act, 5
U.58.C. §801 et seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
apency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptreller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and

iithe Comptroller General of the United

States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.

This action is not a “major rule” as
defined by 5 U.5.C. 804(2).

Lisi of Subjects
40 CFR Part 19

Environmental protection,
Administrative practice and procedure,
Penalties.

40 GFR Part 27

Administrative practice and
procedure, Assessments, False claims,
False statements, Penalties.

Dated: February 8, 2004.
Michael O. Leavitt, -
Administrator, Enviranmental Frotectian
Agency.
B Forthe reasons set out inthe preamble,
title 40, chapter I of the Code of Federal
Regulations is amended as follows:
m 1. Revise part 19 to read as follows:

PART 19—ADJUSTMENT OF CIVIL
MONETARY PENALTIES FOR
INFLATION

Sec.

19.1 Applicability,

19.2 Effective Date.

19,3+ [Reserved].

19.4 Penalty Adjustment and Table.

Authul‘i.l‘y: Pub. L. 101410, 28 U.5.C. 2461
note; Pub. L. 104-134, 31 U.S.C. 3701 note.

- §19.1 Applicabllity.

This part applies to each statutory
provision under the laws administered
by the Envirominental Protection Agency
concerning the maximum civil
monetary penalty which may be
assessed in either civil judicial or
administrative proceedings.

§19.2 Effective Date.

The increased penalty amounts set
forth in this part apply to all violations
under the applicable statutes and
regulations which occur afier March 15,
2004,

§19.3 [Reserved].

§19.4 Penalty Adjusiment and Table.

The adjusted statutory penalty
provisions and their maximum
applicable amounts are set out in Table
1. The-last column in the table pravides
the newly effective maximum penalty
amounts,
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TABLE 1 OF SECTION 19.4.—CiVIL MONETARY PENALTY INFLATION .ADJUSTMENTS

Penalties effec-

FENSE.

: tive between
_— o i New maximum
U.S. code citation Civil monetary penalty description January 30, -
VP g P 1997 anzly March penalty amount
15, 2004
7 U.S.C. 136i.(a)(1) ............ | FEDERAL INSECTICIDE, FUNGICIDE, & RODENTICIDE ACT CIVIL PEN- | §5,500 ............. | $6,500
ALTY—GENERAL—COMMERCIAL APPLICATCRS, ETC. )
7 US.C. 136l.(a)(2) ............ | FEDERAL INSECTICIDE, FUNGICIDE, & RODENTICIDE ACT CIVIL PEN- | $550/$1000 ...... |} $650/$1,200
. ALITY—PRIVATE APPLICATORS—FIRST AND SUBSEQUENT OF-
FENSES OR VIQLATIONS. : B
15 U.5.C. 2615(a) ..cvoeeeenn TOXIC SUBSTANCES CONTROL ACT CIVIL PENALTY .ooeicieeresceemenereaaas $27,500 ........... | $32,5Q0
15 U.S.C. 2647(a) ... .... | ASBBESTOS HAZARD EMERGENCY RESPONSE ACT CIVIL PENALTY ..... $5.500 ..cveee | $6,500
15 U.S.C. 2647(g) ASBESTOS HAZARD EMERGENCY RESPONSE ACT—CONTRACTOR | $5000 $5,500
VIOLATIONS.
31 U.S.C. 3802(a)1) cevvenees PROGRAM FRAUD CIVIL REMEDIES ACTAVIOLATION [NVOLVING | 85,500 ............. | $6,500
FALSE CLAIM. ‘
31 U.S.C. 3802(a)(2) ... { PROGRAM FRAUD CIviL REMEDIES ACTNIOLATION INVOLVING | $5,500 .............. | $6,500
FALSE STATEMENT. '
33 US.C.1319(d) .ccovrrnen. CLEAN WATER ACT VIOLATION/CIVIL JUDICIAL PENALTY .oocvoceeeceeseavenns $27,500 . . $32,500
33 U.S.C. 1319(g)(2)(A) ..... | CLEAN WATER ACT VIOLATION/ADMINISTRATIVE PENALTY PER VIO- | $11 ODOI$2? 500 $11,000/%32,500
. LATION AND MAXIMUM. .
33 U.S.C. 1319(g){2)(B) ..... CLEAN WATER ACT VIOLATION/ADMINISTRATIVE PENALTY PER VIO- | $11,000/ $11,000/
LATION AND MAXIMUM. $137,500. - $157,500
33 U.S.C. 1321(b)(6)(B)(I) .. | CLEAN WATER ACT VIOLATION/ADMIN PENALTY COF SEC 311(b)(3)&(|) $11,000/%27,500 | $11,000/$32,500
PER VICLATION AND MAXIMUM. - :
33 U.5.C. 1321(b)(B)(B)(ii) CLEAN WATER ACT VIOLATION/ADMIN. PENALTY OF SEC 311(b)(3)&() | $11,000/ $11,000/
PER VIOLATION AND MAXIMUM. . $137,500. $157,500
33 U.S.C. 1321(b){7)(A) ... CLEAN WATER ACT VIOLATION/CIVIL JUDICIAL PENALTY OF SEC | $27,500 or $32,500 or
- . 311(b)(3)—PER VIOLATION PER DAY OR PER BARREL OR UNIT. $1,100 per $1,100 per
' barrel or unit. | barrell or unit
33 U.S.C. 1321{b)(7)(B) ..... CLEAN WATER ACT VIOLATION/CIVIL JUDICIAL PENALTY OF SEC: $27,500 ........... | $32,500
31 (c)&(e)(1)(B). .
33 U.s.C.1321(b)(7)(C) ..... | CLEAN WATER ACT. VIOLATION/GIVIL JUDICIAL PENALTY OF SEC $27 500 ............ | $32,500
. 311(G).
33 US.C. 1321(b)(7XD) ..... CLEAN WATER ACT VICLATION/MINIMUM CIVIL JUDICIAL PENALTY OF | $110,000 or $130,000 or
’ SEC 311(b)(3—PER VIOLATION OR PER BARREL/UNIT. $3,300 per $4,300 per
barrel or unlt. barrel or unit:
33 US.C. 1414b(d) ............ MARINE PROTECTION, RESEARCH & SANCTUARIES ACT VIOL SEC | $660 ...eeeeevevene.- 760
- . 104b(d).
33 U.B.C. 1415(a) ..eveeees .. { MARINE PROTECTION RESEARCH AND SANCTI UARIES ACT VIOLA- | $55,000/ $65,000/
TIONS—FIRST & SUBSEQUENT VIOLATIONS. $137,500. $157,500
42 U.S.C. 300g-3(b) ........ | SAFE DRINKING WATER ACT/CIVIL JUDICIAL F’ENALTY OF SEC | $27,500 .......... $32,500
1414(b). o
42 U.5.C. 300g-3(c) -.......... | SAFE DRINKING WATER ACT/CIVIL JUDICIAL PENALTY OF SEC $27,500 ........... $32,500
1414(c).
42 U.5.C. 300g-3(g)(3)(A) SAFE DRINKING WATER ACT/CIVIL JUDICIAL PENALTY OF SEC | $27,500 ........... $32,500
1414(g)(3)(a).
42 U.8.C. 300g-3(g)(2)(B) SAFE DRINKING WATER ACT/ MAXIMUM ADMINISTRATIVE PENALTIES | $5,000/$25,000 | $6,000/$27,500
: . PER SEC 1414(g)(3)(B}.
42 1.5.C. 300g-3(g){3)(C) SAFE DRINKING WATER ACT/THRESHOLD REQUIRING CIVIL JUDICIAL | $25,000 ............ $27,500
) ACTION PER SEC 1414(g)(3)(C). ’
42 U.S.C. 300h—2(b)(1) ...... | SDWA/CIVIL JUDICIAL PENALTY/VIOLATIONS OF REQS—UNDER- | $27,500 ............ $32,500
' GROUND INJECTION CONTROL (UGC).
42 U.8.C. 300h—2(c)(1) ...... SDWA/CIVIL ADMIN PENALTY/VIOLATIONS OF UIC REQS—PER VIOLA- | $11,000/ $11,000/
TION AND MAXIMUM. $137,500. $157,500
42 U.5.C.300h-2{c)(2) ....... SDWA/CIVIL, ADMIN PENALTY/VIOLATIONS OF UIC REQS—PER VIOLA- | $5,500/$137,500 | $6,500/$157,500
. TION AND MAXIMUM. :
42 U.5.C. 300h-3(c)(1) ...... | SDWANIOLATION/OPERATION OF NEW UNDERGRCOUND INJECTION | $5,600 .............. | $6,500
WELL.
42 U.S.C. 300h-3(c)(2) ...... SDWAMWILLFUL VIOLATION/OPERATION OF NEwW UNDERGROUND IN- | $11,000 ............ | $11,000
JECTION WELL. .
42 U.S.C. 300i(b) .....ccocueen. SDWA/FAILURE TO COMPLY WITH IMMINENT AND SUBSTANTIAL $15,000 ............ | $16,500
ENDANGERMENT ORDER.
42 U.5.C. 300i—1(c) ............ | SDWA/ATTEMPTING TO OR TAMPERING WITH PUBLIC WATER SYS- | $22,000/$55,000 | $100,000/
TEM/CIVIL JUDICIAL PENALTY. ' $1,000,000
42 U.5.C. 300i(e}(®) ........... | SDWA/FAILURE TC COMPLY W/ORDER ISSUED UNDER SEC. | $2,750 ... $2,750
‘ 1441(c){1).
42 U.5.C. 300j-4{c) ..coeunc.n SDWA/REFUSAL TO COMPLY WITH REQS. OF SEC. 1445(a) CR (b) ...... $27,500 ............ $32,500
42 U.5.C. 3001-8(b)(2) ....... SDWA/FAILURE TO COMPLY WITH AOMIN OROER ISSUED TO FED- | $25,000 ............ | $27.,500
ERAL FACILITY.
42 U.8.C. 300j—23(d) .......... | SDWA/NIOLATIONS/SECTION 1463(b)—FIRST OFFENSE/REPEAT OF- | $5,500/$55,000 | $6,500/$65,000
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' Pf;nalge?w effec-
. L N Ive belween New maximum
U.S. code citation Civil monetary penaity description January 30,
Y penally descrip 1997 and March | Penalty amount
15, 2004

42 U.5.C., 4852d{b}{5) ........ | RESIDENTIAL LEAD-BASED PAINT HAZARD REDUCTION ACT OF 1892, | $11,000 ........... $11,000
SEC 1018—CIVIL PENALTY. .

42 U.5.C. 4910{(a}(2) .......... | NOISE CONTROL ACT OF 1972-—CIVIL PENALTY .. $11,000 ............ $11,000

42 U.5.C. 6928{a)}(3} .......... | RESOURCE CONSERVATION & RECOVERY ACTNIOLATION SUBTITLE $27,500 ........... | $32,500
C ASSESSED PER ORDER.

42 U.S.C. 6928(C) cceecmrcaerens RES. CONS. & REC. ACTICONTINUED NONCOMPLIANCE OF COMPLI- | $27,500 ........... | $32,500
ANCE ORDER.

42 U.S.C.6928(g) .....cunon RESOURCE CONSERVATION & RECOVERY ACT/VIOLATION SUBTITLE | $27,500 ............ | $32,500
C. .

42 U.S.C. 6928(h){2) ...coee-. RES. CONS. & REC. ACTINONCOMPLIANCE OF CORRECTIVE ACTION | $27500 ............ 1 $32,500
ORDER.

42 US.C. 6934(E) .vverrinnnnn RES. CONS. & REC. ACT/NONCOMPLIANCE WITH SECTION 3013 { $5,500 ..o $6,500
ORDER. .

42 US.C. 6973(D) ..coccvuennns RES. CONS. & REC. ACTAVIOLATIONS OF ADMINISTRATIVE ORDER ..... $5,500 ..o | $6,500

42 U.,5.C. 6991e{a)(3) ........ | RES. CONS. & REC. ACT/NONCOMPLIANCE WITH UST ADMINISTRA- | $27.500 ............ | $32,500
TiVE ORDER. ’

42 U.S.C. 6991e{d)}{1) ........ | RES. CONS. & REC. ACT/FAILURE TO NOTIFY OR FOR SUBMITTING | $11,000 ............ $11,000
FALSE INFORMATION.

42 U.S.C. 6991e(d)(2) .......- RCRANMIOLATIONS OF SPECIFIED UST REGULATORY REQUIRE- | $11,000 ... $11,000

: MENTS.

42 U.5.C. 14304{a)(1) ........ | BATTERY ACT VIOLATIONS .. veee. | $10,000 $11,000

42 U.S.C. 14304g) ...-...... | BATTERY ACTNVIOLATIONS OF COHHECTIVE ACTI.ON OHDERS ceveeenen | 510,000 ... .| $11,000

42 U.S.C. 7413{b) ....coe.o... | CLEAN AIR ACTVIOLATION/OWNERS & OPERATORS OF STATlONAFIY $27.500 ........... | $32,500
AIR POLLUTION SOURCES-JUDICIAL PENALTIES.

42 U.S.C. 7413 (d){(1) ......... | CLEAN AR ACTAVIOLATION/OWNERS & OPERATORS OF STATIONARY | $27,500/ $32,500/
AR POLLUTION SOURCES-ADMINISTRATIVE PENALTIES PER V|O- $220,000. $270,000
LATION & MAX.

42 US.C. 7413(dX3) ......... | CLEAN AIR ACT/MINOR VIOLATIONS/STATIONARY AIR POLLUTION $5,500 .ccoveeiieenn $6,500
SOURCES—FIELD CITATIONS.

42 US.C. 7524(a) ............. | TAMPERING OR MANUFACTURE/SALE OF DEFEAT DEVICES IN VIOLA- $2750 .einenn $2,750
TION OF 7522(a)(3){A) OR {(a)(3)(B)—BY PERSONS.

42 U.S.C. 7524(a) ......coerrn VIOLATION OF 7522(a}(3)(A) OR (a}{3){(B}—BY MANUFACTURERS OR $27,500 ........... | $32,500
DEALERS; ALL VIOLATIONS OF 7522(a)(1).(2). (4),&(5) BY ANYONE,

42 U.S.C. 7524(C) .vrrivueera- ADMINISTRATIVE PENALTIES AS SET IN 7524{g) & 7545(d) WITH A | $220,000 ... $270,000
MAXIMUM ADMINISTRATIVE PENALTY.

42 US.C. 7545(d) ....ccreeeeen VIOLATIONS OF FUELS REGULATIONS ...t sssmmscm e eereenens areeas $27.500 ............ | $32,500

42 U.S.C. 9604(e){5)(B} ..... SUPERFUND AMEND. & REAUTHORIZATION ACT/NONCOMPLIANCE | $27,500 .......... $32,500
W/REQUEST FOR INFO OR ACCESS. :

42 U.S.C. 9606(b){1) -rvreenee SUPERFUND/WORK NOT PERFORMED WAMMINENT, SUBSTANTIAL | $27,500 ............ $32,500
ENDANGERMENT.

42 U.S.C. 9609{a)&(b} ........ SUPERFUND/ADMIN. PENALTY: VIOLATIONS UNDER 42 U.S.C. SECT. | $27.500 .......... | $32,500

. ’ 9603, 9608, OR 9622,

42 U.S.C. 9609(h) .eceeeeenn UPEFIFUNDIADMIN PENALTY VIOLATIONS—SUBSEQUENT .. $82,500 ............ | $97,500

42 US.C. 9609(C) ...coccrcaeee | SUPERFUND/CIVIL JUDICIAL PENALTYNVIOLATIONS OF SECT 9603 $27,500 $32,500
9608, 9622,

42 U.5.C. 8609(c) .-e-crereen- | SUPERFUND/CIVIL JUDICIAL PENALTYISUBSEQUENT VIOLATIONS OF | $82,500 ............ $97,500
SECT. 9603, 9608, 9622.

42 U.S.C. 11045(a)&(b) EMERGENCY PLANNING AND COMMUNITY RIGHT-TO-KNOW ACT | $27,500 ............ $32500

{1).(2)&(3). CLASS | & 1 ADMINISTRATIVE AND CiVIL PENALTIES.
42 U.5.C. 11045(b) (2)&(3) | EPCRA CLASS i & Il ADMINISTRATIVE AND CiViL PENALT[ES—-SUBSE- $82,500 ..ccccoeue- $97,500
' QUENT VIOLATIONS.
42 U.5.C. 11045(c){1) ....... | EPGRA CiVIL AND ADMINISTRATIVE REPORTING PENALTIES FOR | $27,500 ............ | $32,500
. VIOLATIONS OF SECTIONS 11022 OR 11023. )
42 US.C. 11045()(2) ....... | EPCRA CiVIL AND ADMINISTRATIVE REPORTING PENALTIES FOR | $11,000 ........... | $11,000
1 VIOLATIONS OF SECTIONS 11021 OR 11043(b).
42 1.5.C. 11045({d)(1) ........ | EFCRA—FRIVOLOUS TRADE SECRET CLAIMS—CIVIL AND ADMINIS- $32,500

TRATIVE PENALTIES.

$27,500 o

PART 27—[AMENDED]

m 2. The authority citation for Part 27
continues to read as follows:

Authority: 31 U.5.C. 3801-3812; Pub. L.
101410, 104 Stat. 890, 28 U.5.C. 2461 note;

Pub L. 104-134, 110 Stat, 1321, 31 U.5.C.

3701 pote. assessments.
’ (a] * kO
m 3. Section 27.3 is amended by revising (1)* * *

paragraphs (a)(1)(iv) and (b)(1)(i) to read
as follows:

§27.3 Basis for civil penalties and

(i) Is for payment for the provision
of property or services which the person

has not provided as claimed, shall be
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subject, in addition to any other remedy
that may be prescribed by law, to a civil
penalty of not more than $6,5001 for
each such claim [The regulatory penalty
provisions of this part effective on
January 30, 1997 remain in affect for any
violation of law occurring between
January 30, 1997 and March 15, 2004, -
* * * * *

* % Kk

(1] * % %

(ii) Contains, or is accompanied by, an
express certification or affirmation of
the truthfulness and accuracy of the
contents of the statement, shall be
subject, in addition to any other remedy
that may be prescribed by law, to a civil
penalty of not more than 6,5002 for each
such statement.

* i * * *

(FR Doc. 04-3231 Filed 2-12-04; 8:45 ain]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY :

40 CFR Part 52
[FL—91—-200323(a); FAL-7622-1]
Approval and Promuigation of
Implementation Plans; Florida:

Southeast Florida Area Matntenance
Plan Update

AGENCY: Environmental Protection
Agency (EPAL
ACTION: Direct final rule.

SuMMARY: The EPA is approving
revisions to the State Implementation -
Plan (SIP) submitted by the Florida
Department of Environmental Protection
(FDEP) on December 20, 2002. This SIP
revision satisfies the requirement of the
‘Clean Air Act (CAA) for the second 10-
vear update for the Southeast Florida
area (Dade, Broward, and Palm Beach
Counties] 1-hout ozohe maintenance
plan. For transportation purposes, EPA
is also finalizing its adequacy

determination of the new Maotor Vehicle

Emissions Budgets (MVEBs] for the year
2015. EPA has determined that the
MVEBs for the year 2015 contained in
this SIP revision are adequate for
transportation conformity purposes.
DATES: This direct final rule is effective
April 13, 2004 without further notice,

1 As adjusted in accordance with the Federal Civil
Penalties Inflation Adjustment Act of 1990 (Pub. L.
101410, 104 Stat, 890], as amended by the Debl
Collection Improvement Act of 1996 (Pub. L. 104—
134, 110 Stat. 1321].

2 As adjusted in accordance with the Federal Civil
Penalties Inflation Adjustment Act of 1990 (Pub. L.
101—410, 104 Stat, 890), as amended by the Debt
Collection improvement Act of 1996 (Pub. L. 104—
134, 110 Stat. 1321).

unless EPA receives adverse comment
by March 15, 2004. If adverse comment

* is received, EPA will publish a timely

withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Comments may be
submitted by mail to: Heidi LeSane,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960.
Comments may also be submitted
electronically, or through hand
delivery/courier. Please follow the
detailed instructions described in Part
LB.1. through 3 of the SUPPLEMENTARY
INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
Heidi LeSane, Air, Pesticides & Toxics
Management Division, Air Planning
Branch, Regulatory Development
Section, U.S. Environmental Protection
Apency Region 4, Atlanta Federal
Center, 61 Forsyth Sireet, SW., Atlanta,
Georgia 30303-8960. Mrs. LeSane’s
phone number is 404-562-9035. She
can also be reached via elsctronic mail
at lesane.heidi@epa.gav or Lynoraa
Benjamin, Air, Pesticides & Toxics
Management Division, Air Planning
Branch, Air Quality Modeling &
Transportation Section, U.S.
Environmental Protection Agency
Region 4, Atlanta Federal Center, 61

~ Forsyth Street, SW., Atlanta, Georgia

30303-8960, Ms. Benjamin's phone
number is 404-562—-9040. She can also
be reached via electronic mail at
benjamin.lynorae@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Haw Can I Get Copies of This
Dacument and Other ReIated
Information?

1. The Regional Office has established
an official public rulemaking file
available for inspection at the Regional

Office. EPA has established an official -

public rulemaking file for this action
under FL-91, The official public file
consists of the documents specifically
referenced in this action, any public
commernts received, and other
information related to this action.
Although a part of the official docket,
the public rulemaking file does not
include Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
The official public rulemaking file is the
collection of materials that is available
for public viewing at the Regulatory
Development Section, Air Planning

Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency
Repion 4, 61 Forsyth Street, SW,,
Atlanta, Georgia 30303-8960. EPA
requests that if at all possible, you
contact the contact listed in the FOR
FURTHER INFORMATION CONTACT seciion to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 9 to 3:30,
excluding Federal holidays.

2. Copies of the State submittad and

.EPA’s technical support document are

also available for public inspection
during normal business hours, by
appointment, at the State Air Agency.
Florida Department of Environmental
Protection, Twin Towers Office
Building, 2600 Blair Stone Road,
Tallahassee, Florida 32399-2400.

3. Electronic Access. You may.access
this Federal Register document
electronically through the :
Regulation.gov Web site located at http: o/
/www.regulations. gov where you can
find, review, and submit comments on
Federal rules that have been published
in the Federal Register, the
Government’s legal newspaper, and are
open for comment. .

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or on paper,
will be made available for public
viewing at the EPA Regional Office, as
EPA receives them and without change,
unless the comment contains
copyrighted material, CBI, or other
information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
the official public rulemaking file. The
entire printed comment, including the
copyrighted material, will be available
at the Regional Office for public
inspection.

B. Haw and to Whom Do I Submit
Commenis?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
rulemaking identification. number by
including the text “Public comrnent on
proposed rulemaking FE~91"" in the
subject line on the first page of your
comment. Please ensure that your
comrments are submitted within the -
specified comment period. Comments
received after the close of the comment
period will be marked “late.” EPA is not
required to consider these late
comments.
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